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INTRODUCTORY STATEMENT

While the issue before this Court involves a flagrant attack on the First Amendment right to free speech and religion, Forchion involves a plethora of constitutional affronts which, it is respectfully submitted, must be considered along with the illegal ISP gag order.  The First Amendment issues should be viewed through the prism of the State’s systematic, bad-faith denial of petitioner’s First Amendment right to free speech and religion, Fourth Amendment right to be free from unreasonable searches and seizures, Fifth Amendment due process rights, Sixth Amendment right to effective assistance of counsel, a fair trial and to present defenses, Eighth Amendment protection against cruel and unusual punishment, and Fourteenth Amendment right to due process, fundamental fairness and equal protection.  The constitutional violations include: 1) a Brady violation due to the suppression of the “Arizona Reports” (i.e., that the package had been opened in Arizona on November 21, 1997) until July 10, 2000 after the Franks hearing of July 7, 2000 had been completed; this cover up resulted in a denial of the right to investigate Arizona witnesses, including the individual(s) who opened the package; 2) the warrantless shipment by law enforcement of the package from Arizona to New Jersey via Pennsylvania; 3) the omission of critical facts (the Arizona Reports) in applying for the search warrants; 4) the failure to present to the grand jury the information in the Arizona Reports; 5) the failure of two judges to properly voir dire petitioner as to his ability to

proceed pro se; 6) forcing petitioner to accept OPD
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representation or be placed in a mental institution; 7) denial of the right to “assistance in his defense” by the OPD for rejecting out of hand the jury nullification, religious and “medical necessity” defenses; 8) the court’s rejection of jury nullification, religious use and “medical necessity” defenses, and argument that the marijuana law (N.J.S. 2C:35-5) is unconstitutional; 9) the denial by the OPD of requests for expert witnesses and transcripts; 10) the petitioner being forced (due to the pretrial rulings) to accept “a plea deal” of 6 months--actually a 17 month sentence; 11) petitioner’s coercion into the plea due to his arrest and jailing on September 1, 2002 on two bogus charges (both dismissed), preventing trial preparation; 12) the denial of the motion to withdraw petitioner’s plea; 13) the request of former counsel at the reconstruction hearing that petitioner waive the attorney-client privilege; 14) the failure of the ISP to advise petitioner in writing as to the gag order; 15) the incarceration of petitioner by ISP for calling for a change in the law; 16) the failure of the State to bring petitioner to the ISP hearing on September 17, 2002; 17) the failure of the State to render an ISP decision until more than five months after petitioner was incarcerated (the matter is scheduled for January 17, 2003); and 18) the failure of the State to reveal Brady material until the day of the ISP hearing (Pa 65-66).  This pattern of constitutional violations constitutes a farce and mockery of the judicial system and have resulted in petitioner being held in state custody in violation of his due process rights, mandating immediate discharge.
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PROCEDURAL HISTORY AND STATEMENT OF FACTS


On November 24, 1997, a controlled delivery was made by New Jersey law enforcement to Berg Laboratories in Bellmawr, New Jersey, where petitioner’s brother Russell picked up the package (containing marijuana) in a van.  The petitioner, who was driving in a separate vehicle, was arrested.  At no point did petitioner possess the marijuana, either actually or constructively.


Petitioner was indicted for possession with intent to distribute marijuana.  Trial commenced on September 19, 2000, with petitioner proceeding pro se due to the refusal of the Office of the Public Defender (OPD) to present necessary and reasonable defenses.  Petitioner gave his own opening statement, at the end of which one of the jurors broke down crying, saying that she could not send the petitioner to jail.*  Based on the jurors’ comments it is safe to say that petitioner never would have been convicted had the case gone to a verdict (particularly if petitioner’s religious use, medical necessity, and jury nullification defenses had not been eviscerated).

However, due to the numerous constitutional deprivations committed upon petitioner by both the Camden County Prosecutor’s Office (including the suppression of the Arizona Reports for nearly three years until after the Franks hearing had been

_____________________________________

* As part of the plea, petitioner was permitted to question the jurors; juror comments include: “You do have to fight for a cause.  Everybody has a cause (21T28-3 to 4); “I understand some of the things that ... you’re going through ...” (21T29-22 to 23); “You have a lot to offer” (21T33-17); “[v]ery intelligent.” (21T33-20); “I would have like to have seen how much involvement you actually had ...” (21T30-20 to 21).
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conducted), the OPD (including the OPD’s refusal to present necessary and reasonable defenses), and the judges below, the petitioner was coerced into accepting a guilty plea.

Petitioner accepted the plea instead of continuing with the trial (which was going very well) because of the promise that he would be released into the Intensive Supervision Program (“ISP”) after serving six months. (21T15-2 to 18; 21T32-17 to 33-4).  Petitioner was, in fact, forced to serve more than 16 months before being admitted to the ISP program.


On April 3, 2002, petitioner appeared before the ISP panel and the Honorable Samuel D. Lenox, J.A.D. (Ret.) stated to him:

“So there’s nothing criminal about the way that you think.  There are two aspects of it which we’re concerned about.  One, it’s one thing to advocate the legalization of it.  It’s another thing to become addicted to it.” (4/3/02; T8-14 to 18; Pa 5) (emphasis supplied).


Petitioner was either given permission by Judge Lenox to advocate legalization, or led to reasonably so believe.  In addition, the Honorable  Patrick J. McGann, J.S.C., stated:


“So while you can advocate it or think that it has beneficial effects, and I believe

that it does, I was reversed in, – well, that doesn’t make any difference.  Bit I believe that it does.” (4/3/02; T13-15 to 18; Pa 7) (Emphasis supplied).


Judge McGann unquestionably gave permission to petitioner to

advocate marijuana use, adding that he believes that marijuana has beneficial effects.  While Judge McGann acknowledged petitioner’s right to advocate marijuana use, petitioner did not

go this far—-he merely advocated a change in the law.
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Following the ISP hearing on April 3, 2002, petitioner was released into the ISP.  Petitioner signed an ISP “Conditions and Waiver of Extradition” form listing the ISP conditions, which form contains nothing about a gag order. (Pa 67 to 70).  In fact, under the “special conditions” section, the only requirement is “Anger Management Evaluation.” (Pa 70).  It was only after the petitioner was admitted into the ISP that Thomas W. Bartlett (Bay Regional Supervisor, ISP), issued an arbitrary, ex post facto, and unconstitutional verbal directive that petitioner could not advocate marijuana use. (The ISP documents “confirming” that petitioner “is not to advocate marijuana use annexed at Pa 65 and 66 were never provided to petitioner until the start of the December 4, 2002 ISP hearing, in spite of repeated requests).

This ban on free speech and religion is violative of the First Amendment.  In any event, petitioner denies violating the gag order because he never did advocate the use of marijuana.  He only advocated a change in the law.


On May 23, 2002, Mr. Bartlett and ISP Officer Warren Campbell called a meeting with petitioner at the ISP office in Toms River.  After giving a urine test, the ISP officers and petitioner engaged in a conversation, which was recorded.  As revealed in the transcript, petitioner was doing very well on the program (save for the alleged violation of the gag order).  As Bartlett states: “... you’re doing well on the program;” (Pa 9); “...you’ve certainly shown you have the potential to [complete the program]” (Pa 12).  As Campbell says to Bartlett: “As far as compliance with the program he’s been fine ...” (Pa 23).
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While acknowledging that petitioner was doing well with the Program, the ISP officers ordered the petitioner not to speak with the press.  As Mr. Campbell states: “Specifically, it was determined that you not give anymore (sic) interviews.” (Pa 11).  Mr. Bartlett states: “... you and Warren discussed and came to the decision at that time that you know, it was in your best interest, because the potential there to do that, that you would not be giving anymore (sic) of these interviews.” (Pa 12).

Petitioner was, in fact, arrested by ISP on June 6, 2002 (and on August 19, 2002), for exercising his First Amendment rights by speaking to the press. (See Trentonian article captioned ”’Weedman’ protests outside courthouse,” Pa 25; along with Burlington County Times article captioned “’Weedman’ protests child visitation ruling,” dated May 29, 2002; Pa 26).

Petitioner had been permitted while under house arrest to appear in court on June 3, 2002.  At the ISP hearing on December 4, 2002, Mr. Bartlett testified that he had been notified that petitioner was handing out leaflets.  The May 28, 2002 articles, along with the petitioner’s petitioning for redress outside of the courthouse, were the sole reasons for petitioner being violated—-clear First Amendment infringements.

Similarly, the only reason petitioner was arrested on August 18, 2002, was due to the August 15 and 17 Trentonian articles.  (See Trentonian article dated August 15, 2002 captioned “ON THE AIR  Weedman takes cause to television” (Pa 28) and August 17, 2002 Trentonian article captioned “‘Weedman’ TV ad yanked by

Comcast,” Pa 29).  In addition to the ban on speaking with the
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press, as revealed by the transcript, petitioner was also ordered not to speak about marijuana (a sacrament of his faith).

 
On May 31, 2002, petitioner was placed on house arrest for allegedly violating ISP rules—-a condition that he not advocate the use of marijuana.  On June 6, 2002, petitioner was arrested and jailed at the Burlington County Jail with no hearing.

The petitioner never received any statement in writing as to the supposed ban on advocation.  This in spite of numerous requests by counsel. (See letters Bartlett dated June 4, 2002, Pa 30; June 14, 2002, Pa 31; and June 18, 2002, Pa 32; along with letter from Bartlett to Saykanic dated June 24, 2002; Pa 33).

A bail motion and to find the ISP conditions illegal was filed with the Honorable Stephen W. Thompson, J.S.C. (Pa 34).  On June 10, 2002, Judge Thompson denied the motion. (Pa 36).  On June 10, 2002, defendant was released from jail, but still prohibited from advocating the use of marijuana (and, in fact, from advocating a change in the law).

Petitioner then filed in the Appellate Division a motion for bail pending appeal and “for an order ruling that ISP’s mandate is illegal” (Pa 37).  On July 25, 2002, the Honorable Michael Patrick King, P.J.A.D., denied the motion. (Pa 39). 


On August 19, 2002, petitioner was again violated by the ISP for allegedly violating the gag order and, again with no hearing, was incarcerated at the Burlington County Jail, where he remains. Petitioner again moved for bail and for “an Order ruling that the ISP mandate barring defendant from advocating marijuana is

violative of his First Amendment rights (including his right to
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free speech and religion).” (Pa 41).  On August 30, 2002, Judge King denied the motion. (Pa 42).


On September 17, 2002, an ISP violation hearing was scheduled in Hunterdon County. (Pa 43).  On September 17, 2002, at 9:00 a.m., counsel for petitioner appeared in court ready with witnesses.  After repeatedly being told that petitioner was on his way from the Burlington County Jail, at approximately 1:00 p.m. counsel was advised that, through the ISP’s inadvertence, petitioner had never been writ to court.  As explained by Bartlett to the judges: “It was an honest mix-up.  The writ was never sent to the Burlington County Jail.  We tried to make arrangements to get him here, but it’s physically impossible.” (see The Trentonian article dated September 19, 2002, at Pa 44).  All other ISP defendants had, apparently, been writ to court (petitioner attempted to order a transcript, but was advised that the proceeding was not recorded; Pa 45).  On September 18, 2002, petitioner moved before the New Jersey Supreme Court for bail and for an order ruling that ISP’s mandate is illegal. (Pa 46).  On October 3, 2002, the Court “ORDERED that the motion for leave to appeal the imposition of conditions by the Intensive Supervision Program (M-257) is denied.” (Pa 48).


The next hearing date was December 4, 2002 (Pa 49), and the petitioner’s case (the last heard) was not completed.  The State still has three witnesses to call, and the defense has had no opportunity to present its entire case.  A date of January 17, 2003 has been set.
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POINT I

THE ISP MANDATE IS AN UNCONSTITUTIONAL

INFRINGEMENT UPON PETITIONER’S FIRST

AMENDMENT FREE RELIGIOUS EXERCISE

CLAUSE, AS WELL AS A VIOLATION OF HIS

FIRST AMENDMENT FREE SPEECH RIGHTS


The petitioner is a practicing Rastafarian.  Rastafarianism is a recognized religion in both the United Nations and United

States which first took root in Jamaica in the nineteenth century.  It is based on a combination of Old Testament ideology and East African philosophy.  During the 1920’s, with the rise of Jamaican Nationalism and the African-American leader Marcus Garvey, the religion gained adherents in the United States. See Mircea Eliade, Encyclopedia of Religion, 96-97 (1989); United States v. Bauer, 84 F.3d 1549, 1556 (9th Cir. 1996).  Most of its followers in this country are African-American.

Rastafarianism proclaims the divinity of Haile Selassie, former Emperor of Ethiopia, and anticipates the eventual redemption of its adherents from the “Babylon” of white oppression. Steele v. Blackmun, 236 F.3d 130, 132 (3rd Cir.

2001).  It is a religious group sufficiently stable and distinctive to be identified as one of the existing religions in this country. See J. Gordon Melton, Encylopedia of American Religions, 870-71 (1991).  Standard descriptions of the religion emphasize the use of marijuana in cultic ceremonies designed to bring the believer closer to the divinity and to enhance unity among believers.  Marijuana--known as ganja—-operates as a sacrament with the power to raise the partakers above the mundane and to enhance their spiritual unity. Bauer, 84 F.3d at 1556.  
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In People of Guam v. Guerrero, 290 F.3d 1210 (9th Cir. 2002), the Ninth Circuit ruled that the Religious Freedom Restoration Act of 1993 (42 U.S.C. § 2000bb(a)) forbids the prosecution of Rastafarians for using marijuana within the

federal realm (on a United States territory or a national park).

In October of 2002, in Conant v. Walters, 309 F.3d 629 (9th Cir. 2002), the Ninth Circuit ruled for the first time that the government cannot revoke doctors’ prescription licenses for recommending marijuana to sick patients.  A three-judge panel unanimously backed a lower court ruling that the Justice Department’s policy interferes with the free-speech rights of doctors and patients.  As explained by the Conant Court:

Moreover, the policy does not merely prohibit the discussion of marijuana; it condemns expression of a particular viewpoint, i.e., that medical marijuana would likely help a specific patient.  Such condemnation of particular views is especially troubling in the First Amendment context. “When the government targets not subject matter but particular views taken by speakers on a subject, the violation of the

First Amendment is all the more blatant.” Conant, supra, 309 F.3d at 637, citing Rosenberger v. Rector, 515 U.S. 819, 829, 115 S.Ct. 2510, 132 L.Ed.2d 700 (1995). 

ISP has targeted petitioner Forchion’s “particular views”-- ISP’s mandate not only violates his right to practice his religion, but his right to discuss his religion—i.e., to argue for a change in the law to permit the practice of his religion.  During Prohibition wine was not outlawed from Roman Catholic Church services.  It would have been ludicrous to suggest a person’s imprisonment for advocating a change in the law during
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Prohibition—-such public debate led to the repeal of Prohibition.

ISP was aware of petitioner’s religion prior to his entry to the program. (Pa 62 to 64).  ISP has violated petitioner’s First Amendment right to practice his religion and right to discuss a change in the law to permit the lawful practice of his religion.

POINT II

PETITIONER HAS NOT FAILED TO

EXHAUST HIS STATE COURT REMEDIES


Respondents maintain that the petition must be dismissed since “petitioner has failed to exhaust his state court remedies:”


In the case at bar, petitioner filed an appeal of his violation of ISP to the New Jersey Appellate Division, which was denied. There is no indication, however, that petitioner filed an appeal with the New Jersey Supreme Court.  Thus, it is apparent and should be presumed that petitioner has not exhausted his state judicial remedies.  Since he has failed to exhaust state judicial remedies that clearly cannot be deemed “ineffective to protect [his] rights, 28

U.S.C. § 2254(b)(1)(B)(ii), this petition must be dismissed. (Emphasis supplied).


Petitioner did move before the New Jersey Supreme Court for bail pending appeal and for an order ruling that ISP’s mandate is illegal. (Pa 46).  On October 3, 2002, the Court “ORDERED that the motion for leave to appeal the imposition of conditions by the Intensive Supervision Program (M-257) is denied.” (Pa 48).

The respondents’ argument is incorrect and the petitioner has now exhausted State remedies.  In any event, it is respectfully submitted that the petition should be decided at this time petitioner released from custody.
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In Spence v. Superintendent, Great Meadow Cor. Fac., 219 F.3d 162, 173 (2nd Cir. 2000), the Court granted the petition for a writ of habeas corpus and ordered petitioner’s release from prison since the imposition of the original enhanced sentence, without showing that the defendant had breached the terms of the plea agreement, violated due process.  Spence cited Granberry v. Greer, 481 U.S. 129, 134, 107 S.Ct. 1671, 95 L.Ed.2d 119 (1987):


When the state raises a nonexhaustion claim and indicates a potential post-conviction remedy for the first time on appeal, an appellate court must determine whether the interests of comity, federalism, and the administration of justice will be better served by addressing the merits or requiring a series of additional state and district court proceedings...

If the case presents an issue involving an unresolved question of fact or state law,

requiring full exhaustion may be appropriate. But if “it is evident that a miscarriage of justice has occurred, it may ... be appropriate for the court of appeals to hold that the nonexhaustion defense has been waived in order to avoid unnecessary delay in granting relief that is plainly warranted.” Granberry, 481 U.S. at 135, 107 S.Ct. 1671.


The Court in Spence also stated: “Where a petitioner shows by clear and convincing proof that he is actually innocent of the conduct on which his sentence is based, the incarceration is fundamentally unjust and the miscarriage exception to the procedural default bar applies.” Spence, supra, 219 F.3d at 172. 

In Forchion, the petitioner has shown by clear and convincing proof that he never advocated the use of marijuana (even assuming that this ban does not violate the First Amendment), but merely advocated a change in the law.
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As stated by the Third Circuit in Simmons v. Beyer, 44 F.3d 1160 (3d Cir.), cert. denied, 516 U.S. 905, 116 S.Ct. 271, 133 L.Ed.2d 192 (1995) “a discharge is warranted where attempting an alternate remedy would not vitiate the prejudice of the fundamental unfairness or would itself violate a petitioner’s constitutional rights.” Id. at 1171.  Terms used in Simmons such as “outrage” and “shameful” (44 F.3d at 1169), along with the “procedural nightmares” found by the district court in Simmons, are equally applicable in Forchion.  See Morales v. Poruondo, 165 F.Supp. 601 (S.D.N.Y. 2001) (unconditional release warranted in habeas proceeding involving murder case); Bragg v. Norris, 128 F.Supp. 587 (E.D. Ark. 2000) (given egregious nature of case, immediate issuance of the mandate was not only just, but required; defendant in custody four years for a crime the State could never have proven without lies, omissions, and deception). 

POINT III

THE PETITIONER HAS A LIBERTY INTEREST

IN REMAINING IN THE ISP PROGRAM 

  
Respondents next claim that the petition must be dismissed since ISP is a voluntary program and petitioner has no liberty interest in remaining in the program.  As held in Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972), minimal due process requirements for parole revocation include a preliminary hearing to determine probable cause, to be conducted at or reasonably near the place of the alleged parole violation or arrest and as promptly as convenient after arrest, and a 

revocation hearing with respect to which certain specified
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minimal due process requirements must be observed.  In Young v. Harper, 520 U.S. 140, 117 S.Ct. 1148 (1997), the Court held that

a preparole conditional supervision program was sufficiently similar to parole to require the same due process protections.  The Supreme Court has held that a prisoner retains his constitutional rights. Thornburg v. Abbott, 490 U.S. 40-1, 109 S.Ct. 1847, 104 L.Ed.2d 459 (1989); Pell v. Procunier, 417 U.S. 817, 94 S.Ct. 2800, 41 L.Ed.2d 495 (1972).  Due process protections apply to ISP hearings, and the egregious delay in the hearing (more than five months) mandates immediate discharge.  

That petitioner should have filed “a legal challenge to the condition prior to violating the condition,” this is absurd.  In any event, counsel made repeated requests to define the gag order’s parameters. (Counsel’s letters at Pa 30-31).  Petitioner also made futile attempts to obtain from the Attorney General’s Office an answer as to the gag order’s legality. (Letter to Richard Berg, DAG, dated June 4, 2002; Pa 71).  Moreover, Stephen Monson, DAG, wrote to Dr. Steven Fenichel: “The Attorney General is not empowered to render legal advice to private citizens, non-governmental attorneys or organizations ...” (Pa 50).

POINT IV

PETITIONER HAS VIOLATED NO CONDITIONS OF

THE ISP; SUCH A CLAIM IS A MERE SUBTERFUGE

TO SUBVERT THE FIRST AMENDMENT IN THIS CASE
Respondents also claim that petitioner violated ISP by

failing to make payments towards his court-imposed fines.  This

claim is false.  ISP was aware of all monies spent by petitioner from the budget sheet he was required to keep.  When petitioner
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was erroneously arrested on a warrant on May 6, 2002, he had to

pay $500 for bail, which he borrowed from a family member with the approval of ISP.  After being arrested by ISP on June 5,

2002, another warrant was issued erroneously, requiring an additional $300. (Pa 52 and 53).  All of this was known by ISP.  Petitioner had to pay child support and $50 per month to Haddon Heights.  The claim by the State is a red herring and subterfuge.

Concerning respondents’ claim that petitioner failed “to

respond promptly and truthfully to inquiries by his ISP officer,” both Mr. Bartlett and Mr. Ramirez knew that petitioner was represented by counsel when petitioner asked for his attorney prior to being questioned.  Petitioner has always answered questions about himself but sought counsel’s advice prior to answering questions about “The Legalize Marijuana Party” (of which petitioner is chairman).  This claim is also a subterfuge.

Concerning respondents’ claim that petitioner entered “into a contract without ISP’s knowledge or permission” and failed “to inform ISP that he was soliciting funds through his website,” the petitioner did not personally enter into any contract.  The contract was for commercials to be aired by the Legalize Marijuana Party.  There is no ISP rule prohibiting such conduct. (ISP rules at Pa 54 to 56; Comcast contract at Pa 57 to 61).

CONCLUSION


For the foregoing, petitioner’s writ of habeas corpus should be granted and he should immediately be discharged from custody.

                                Respectfully submitted,

                                John Vincent Saykanic
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