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             1            (Whereupon the following occurred in open court at

             2   11:42 o'clock a.m.:)

             3            THE COURT:  Mr. Duff and Mr. Forchion, why don't you

             4   come up to the table.  We're going to just work on some time

             5   here.  I have a judge's meeting at noon and will be back here

             6   probably by 1:30.  Well, we could start.  Who are you?

             7            MR. COARD:  Good morning, your Honor.  My name is

             8   Michael Coard.  I am a member of the state and federal bar. 

             9   I informed your clerk this morning I'm prepared to enter my

            10   appearance but I did want to address the Court.  As your

            11   Honor is aware, Mr. Duff and Mr. Forchion have proceeded pro

            12   se.  I'm basically here as backup counsel or second chair if

            13   your Honor will allow me to enter my appearance or whatever

            14   please the Court.

            15            THE COURT:  Listen, as far as I'm concerned you're

            16   both first chair and second chair.

            17            MR. COARD:  That's fine, your Honor.

            18            THE COURT:  The assistance of a lawyer I'm sure will

            19   benefit all the players.

            20            MR. COARD:  Certainly.  Thank you, your Honor.

            21            THE COURT:  Good morning, gentlemen.  Attorney

            22   Hayes, what, you know, in what order would you like to

            23   proceed with this.

            24            MS. HAYES:  Your Honor, what I would propose I think

            25   where we were is that last time the government presented
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             1   testimony.  We were here on September 29th and we presented

             2   testimony with respect to the violation notices that were

             3   issued on December 20, 2003.  I believe at that juncture we

             4   began addressing the defendant's motion to dismiss and your

             5   Honor had ordered the government to submit a brief.

             6            THE COURT:  Right.

             7            MS. HAYES:  It has. It would seem to the government

             8   the most logical way to proceed is for your Honor to rule on

             9   the motions to dismiss.  Assuming that your Honor does not

            10   grant the motion to dismiss the government is then prepared

            11   to proceed.  We have the rangers here who were involved in

            12   the citations that were issued on March 20th and April 17th,

            13   2004.

            14            I am going to assume that Mr. Coard, if he doesn't I

            15   have extra copies of the brief that the government submitted

            16   and --

            17            THE COURT:  Yes, Counsel, have you seen it?

            18            MR. COARD:  I have seen it and if the government has

            19   an extra copy I would like to take a look at that, your

            20   Honor.

            21            THE COURT:  All right and you may have the noon hour

            22   to read it over.

            23            MR. COARD:  And, your Honor, certainly we can

            24   address it now or after the noon hour on the issue of

            25   potential sanctions and the Court and the government can
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             1   correct me if I'm wrong but as I understand it the Court did

             2   order the government to submit its response in writing by a

             3   date certain.

             4            THE COURT:  I save you time, no sanctions.

             5            MR. COARD:  I understand, your Honor.

             6            THE COURT:  And as to injunctions, I'm going to deny

             7   that motion and I'm going to deny the motion to dismiss.  Now

             8   there are underlying issues that you want to address and

             9   we're going to do that.  Now...

            10            MS. HAYES:  And your Honor, I would like to just

            11   state something on the record because I don't want there to

            12   be some question about this from the defendants or their

            13   counsel, I received from, I'm not sure which of the

            14   defendants last week on the e-mail stating that the

            15   defendants intended to file a motion  for an injunction

            16   against the park enforcing the provision of the code of

            17   federal regulations. It's the government's position that

            18   they're perfectly free to do that.  That's a civil matter

            19   that they would have to --

            20            THE COURT:  Right.

            21            MS. HAYES:  -- that would have to file with the

            22   clerk's office.  It would be assigned to a United States

            23   District Judge, no disrespect to the present court but it's

            24   not a matter for a magistrate judge --

            25            THE COURT:  And it's a matter for the District
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             1   Court, I should have added that's why there's no injunction

             2   for this Court.

             3            MS. HAYES:  But I just want the defendants to

             4   understand that had to be filed, it has to be served on my

             5   office in accordance with established procedures and my civil

             6   division --

             7            THE COURT:  But now, you know, with an attorney at

             8   hand he'll be able to between the attorneys you'll be able

             9   to, you know, I'm sure, be able to work the knots out of

            10   that.

            11            MR. DUFF:  Your Honor, we didn't receive this brief

            12   until two days ago by e-mail at 6:00 p.m.  The Court had

            13   ordered us to file a brief, a brief response to the

            14   government's brief.

            15            THE COURT:  You need more time, you've got it.

            16            MR. DUFF:  Well, my question is, your Honor, the

            17   brief which was filed and the way it was filed what we were

            18   under the understanding of was that they would have it ready

            19   before this next court date here and they really did leave us

            20   at a handicap and I was just going to let the Court know

            21   that.

            22            THE COURT:  You have no handicap.  You need more

            23   time Counsel, you've got it.

            24            MR. COARD:  In fact, that's the very question, your

            25   Honor, I did pose that with my clients and at this point
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             1   they're prepared to tell the Court whether they need more

             2   time.

             3            MR. DUFF:  Well, your Honor, what I thought was

             4   going to happen was we were going to at least argue about the

             5   motion to dismiss and I figured since the government failed

             6   to present us --

             7            THE COURT:  What are you prepared to do today?

             8            MR. DUFF:  I wanted to have you let us orally argue

             9   the response to her brief.

            10            THE COURT:  Counselor, is that in the best interest

            11   of your clients?

            12            MR. COARD:  May I have a second, please, your Honor?

            13            THE COURT:  Yeah.  Tell you what, I think what I

            14   would suggest is that you convene because we'll no sooner get

            15   started and I have to leave in any event.  And I would like,

            16   let's do that, by the way, you printed a notice in the

            17   newspaper about your various appearances at the park.  I

            18   think you've shown it to me.

            19            MR. DUFF:  Yes.

            20            THE COURT:  Do you have a copy of that?

            21            MR. DUFF:  No.  I think --

            22            THE COURT:  Do you have a copy of that?

            23            MR. DUFF:  -- the state's exhibit 1.

            24            THE COURT:  They apparently published a notice, they

            25   do periodically, we're going to be in the park and this is
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             1   what we're going to do that day.  I'd like to just take a

             2   look at that again.

             3            MR. DUFF:  Oh, we haven't put it in the newspaper,

             4   your Honor.

             5            THE COURT:  Or there was a flyer?

             6            MR. DUFF:  Yeah, we did hand out flyers.

             7            THE COURT:  Do you have that?

             8            MR. DUFF:  No, I thought the government would

             9   present it as evidence.

            10            THE COURT:  Kristen, do you have that?

            11            MS. HAYES:  I don't have it right here.  I can

            12   certainly over the lunch hour find it.

            13            THE COURT:  See if you can find that or anybody at

            14   the park I was just curious, something I just wanted to see

            15   in that.

            16            MR. DUFF:  Your Honor, the city paper wrote an

            17   article about me and the radio show that I did and in the

            18   article they announced this protest.

            19            THE COURT:  But I recall that there was a pamphlet

            20   or a leaflet or something handed out.  That's what I would

            21   like to see.  And apparently it was left with you, at least

            22   according to the defendants.

            23            MS. HAYES:  I don't physically have it.  I think it

            24   was left with the ranger who testified.  I'll see if I can

            25   track that down.

                                                                             8

             1            THE COURT:  All right.

             2            MR. DUFF:  We also requested discovery so we could

             3   before we proceed at least have, you know, all the

             4   information we need.

             5            THE COURT:  Counselor, I would appreciate it, and

             6   I'm not diminishing either of you guys, but I would

             7   appreciate if you do the lawyering and in order for you to be

             8   able to do that you need to spend some time talking to your

             9   clients.

            10            MR. COARD:  Certainly.

            11            THE COURT:  And I'm not, you know, I'm not cutting

            12   you off, guys, and I'm not, you know, I'm not telling you you

            13   can't do it, but the first instance and for the record for

            14   your sake, better that this comes from your attorney and then

            15   he can ask you for whatever backup he wants from you two.

            16            MR. COARD:  Certainly and your Honor asked a very

            17   good question as to whether or not we're ready to proceed or

            18   if we need a continuance.

            19            THE COURT:  Well, you may not know that till after

            20   lunch.

            21            MR. COARD:  Absolutely and I would like to provide

            22   that answer after lunch.

            23            THE COURT:  You may, you may.

            24            MS. HAYES:  Absolutely no objection, your Honor.  We

            25   do realize that -
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             1            THE COURT:  Rest assured this issue will be

             2   resolved.  I don't know that it will resolve, you know, as

             3   quickly as perhaps you like it but it will be resolved. 

             4   Okay.

             5            MR. COARD:  Thank you, your Honor.

             6            THE COURT:  I just want to make sure everybody has

             7   enough time to do what they think they have to do.  And by

             8   the way as to the government not being, you know,

             9   sufficiently or quickly enough in their response I understand

            10   that but this falls in the category of a rather in some ways

            11   sort of a unique case to say the least where there are some

            12   substantial issues and that the system is not necessarily

            13   perfect in every instance so it is.  But none of this is

            14   calculated to, you know, cut your legs off.  You understand

            15   that, guys?

            16            MR. FORCHION:  Yes, sir.

            17            MR. DUFF:  Yes.

            18            THE COURT:  All right, well, at 1:30 I'll be back

            19   here and then we'll confer and see where we go from there.

            20            MR. COARD:  Thank you, your Honor.

            21            MS. HAYES:  Thank you, your Honor.

            22            THE COURT:  Your welcome.

            23            (Court in recess; 11:50 to 2:00 o'clock p.m.)

            24            MR. COARD:  ... its case and if it hasn't called its

            25   witnesses then of course we're prepared to put our case on
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             1   and part of our case includes the defendants testifying and

             2   giving a narrative in connection with the videotape. 

             3            THE COURT:  We heard some testimony from your

             4   clients, I think, last time.  But I didn't think, it stopped

             5   at that point where it was necessary for your clients to

             6   prepare, you know, for the government to respond to certain

             7   issues and for your clients to have a chance to review it and

             8   respond to it.  That's why I said if you wanted more time to

             9   do that you certainly may ask.  If not, you're prepared to

            10   proceed.

            11            MR. COARD:  We're prepared to proceed and if it is

            12   now the defense case we're prepared to call Mr. Ed Forchion

            13   first.

            14            THE COURT:  Well, strategy?

            15            MS. HAYES:  If I may, your Honor, I think the

            16   parties have worked a way, resolved a way to at least

            17   streamline some of this.

            18            THE COURT:  Right.

            19            MS. HAYES:  And let me put this on the record and

            20   Mr. Coard and/or his clients will interrupt me.  Last time

            21   before we recessed the government had called Ranger Raften

            22   who had testified and completed his testimony about the

            23   events of December 20th of 2003 which resulted in the

            24   issuance of the citations on that date to both defendants for

            25   possession of a controlled substance.  
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             1            And the only thing we need to put into evidence on

             2   that, and again, there's no disagreement, we had marked

             3   Government Exhibit 1 which was the marijuana cigarette seized

             4   from the defendants and the defendants stipulate that this

             5   was analyzed by the Pennsylvania State Police Laboratory and

             6   determined to be a marijuana cigarette containing 61

             7   hundredths of a gram of marijuana.

             8            The defendants also, and I think Mr. Coard and I

             9   have agreed on this procedure, do not dispute the events that

            10   occurred on March 20th and April 17th of 2004.  I think they

            11   may want to argue about the characterization of the events

            12   but I don't think they disagree about the underlying facts. 

            13   So, we have the rangers here but I think Mr. Coard and I

            14   decided that I would give an offer of proof to try and

            15   streamline this.

            16            MR. COARD:  That is correct, your Honor.  I think we

            17   can streamline it as the government's just indicated and

            18   certainly we wouldn't have any problem with the prosecutor,

            19   the government stating on the record what those witnesses

            20   would say, assuming we're simply talking about the controlled

            21   substance allegation.  

            22            We would not stipulate to connection with the

            23   disorderly conduct or the interference with government

            24   function.  So if the testimony regarding controlled substance

            25   we certainly would agree.  But we won't allow the government

12

             1   to speak on behalf of those officers in connection with the

             2   interference charge and disorderly conduct charge.

             3            MS. HAYES:  In that case, your Honor, I think it

             4   would be simpler if I simply call the rangers in the case.

             5            THE COURT:  I think that you should do that.

             6            MS. HAYES:  We will.  So, if I may proceed, your

             7   Honor, the government would first call Ranger Tony Salvemini.

             8            COURT CLERK:  All those testifying in this matter

             9   please stand, raise your right hand, state your full name,

            10   spell your last name for the record and start over there.

            11            THE WITNESS:  Frank Douglas Murphy, M-u-r-p-h-y.

            12            THE WITNESS:  Anthony Salvemini, S-a-l-v-e-m-i-n-i.

            13            THE COURT:  Somebody in the back of the room, too.

            14            COURT CLERK:  I'm sorry.

            15            THE WITNESS:  Scott Martin Ducko.

            16            COURT CLERK:  Would you spell it?

            17            THE WITNESS:  D-u-c-k-o.

            18            THE DEFENDANT:  Edward Forchion, F-o-r-c-h-i-o-n.

            19            THE DEFENDANT:  Patrick Duff, D-u-f-f.

            20            (Witnesses jointly sworn.)

            21            THE COURT:  I think for the purpose of this hearing

            22   let's put, use the witness box so that Attorney Coard can,

            23   you know, hear and see what they have to say.  So, if you'd

            24   step up here, Officer.

            25            MR. COARD:  Your Honor, I would respectfully request
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             1   that any witnesses who plan to testify be sequestered while

             2   the other witnesses are testifying.

             3            MS. HAYES:  No objection, as long as their witnesses

             4   are sequestered but for the defendants.

             5            THE COURT:  Any other witness in this case please

             6   step out.  And who else?

             7            MR. COARD:  I think there's one defense witness,

             8   your Honor.

             9            THE COURT:  All right, you may both step out. 

            10   Standby near the door.

            11            MS. HAYES:  May I proceed, your Honor?

            12            THE COURT:  You may.

            13            ANTHONY SALVEMINI, Government's Witness

            14                         DIRECT EXAMINATION

            15   BY MS. HAYES:

            16   Q   Ranger Salvemini, I would like to direct your attention

            17   to March 20th of 2004.  Were you working in the Independence

            18   National Historical Park on that day?

            19   A   Yes.

            20   Q   And what time did you come on duty that day?

            21   A   4:00 o'clock p.m.

            22   Q   4:00 o'clock in the afternoon?

            23   A   Correct.

            24   Q   And was this, in fact, the third Saturday of the month of

            25   March, 2004?
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             1   A   Yes, it was.

             2   Q   And did you have occasion on that day to issue a series

             3   of violation notices to Mr. Forchion and to Mr. Duff?

             4   A   I issued only to Mr. Forchion.

             5   Q   You issued and I just want to make the record clear, you

             6   issued to Mr. Forchion for possession of a controlled

             7   substance?

             8   A   And interfering with agency function.

             9   Q   And you also issued, I'm sorry, that's what you issued on

            10   that date.  And Ranger Regalmeyer was working with you that

            11   day?

            12   A   Yes, ma'am.

            13   Q   And he issued a violation notice to Mr. Duff for

            14   possession --

            15            MR. COARD:  Objection.

            16            THE COURT:  What are you objecting to?

            17            MR. COARD:  If that witness is available he can

            18   testify as to what was issued.

            19            MS. HAYES:  It overlaps with the testimony of this

            20   witness.

            21            THE COURT:  Overrule the objection.  You may answer

            22   the question.

            23            THE WITNESS:  Yes, I believe he did.

            24   BY MS. HAYES:

            25   Q   All right.  You were on foot patrol that day?
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             1   A   Yes, ma'am.

             2   Q   Would you explain to your Honor what you observed with

             3   respect to the events that day?

             4   A   I was actually alerted by day shift of at the time what

             5   was reoccurring as a monthly demonstration.

             6            MR. COARD:  Objection, hearsay, if he's talking

             7   about what somebody else told him.

             8            THE COURT:  Overrule the objection. Answer the

             9   question.

            10            THE WITNESS:  I was alerted by day shift that there

            11   was a large group forming in the liberty bell block of

            12   Independence Park.

            13   BY MS. HAYES:

            14   Q   What did day shift inform you this group was assembling,

            15   for what purpose?

            16   A   I don't recall the exact wording but Mr. Forchion's name

            17   was pronounced over the air that he was there with his

            18   regular group.

            19   Q   And for the record, Ranger, had you had any involvement

            20   with either Mr. Forchion or Mr. Duff before this date in

            21   March of this year?

            22   A   Yes, I had.  On December --

            23            MR. COARD:  Objection, irrelevant, we're talking

            24   specifically this March 20th incident.  If they were cited

            25   for something else the officer testified not cited for the

16

             1   March 20th is totally irrelevant.

             2            THE COURT:  Overrule the objection.  Answer the

             3   question.

             4            THE WITNESS:  These were, see if I can clarify a

             5   little bit.  These were monthly demonstrations that were held

             6   approximately the third weekend of the month.  The last one

             7   that was held before the one in question was December on or

             8   about the third weekend.  So, when the call came out over the

             9   radio I knew exactly what was happening.

            10   BY MS. HAYES:

            11   Q   All right, so to your knowledge the defendants had been

            12   issued some citations from events that occurred back in

            13   December of 2003?

            14   A   That is correct.

            15   Q   And you had actually been on duty the date, for the

            16   record, your Honor, is December 20, 2003.  You had been on

            17   duty on that day?

            18   A   Yes, I was.

            19   Q   Had you been personally involved in that incident?

            20   A   Yes, I was.

            21   Q   Okay.  So, you had some background when you received this

            22   information?

            23   A   That's correct.

            24   Q   And did you go to the area of the park where this

            25   activity was occurring?
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             1   A   Yes, I did.

             2   Q   And where in the park was it?

             3   A   It was right at the liberty bell block.  We call it the

             4   liberty bell block but the liberty bell center is housing the

             5   liberty bell is one square block and that's where they were

             6   in the middle of that.

             7   Q   Okay, and for the record this is the block between

             8   Chestnut and Market Streets and between 5th and 6th, that

             9   whole block is what you call the liberty bell block?

            10   A   Correct.

            11   Q   Okay, and where in the block were the defendants?

            12   A   Right in the center.

            13   Q   On the grass?

            14   A   On the grass and the flagstone sidewalk that we have

            15   there.

            16   Q   There was a group of individuals?

            17   A   Yes, ma'am.

            18   Q   What is your best estimate as to how many individuals

            19   were present on this occasion?

            20   A   Approximately 30 active demonstrators and there were some

            21   bystanders that had formed by the time I got there.

            22   Q   And how long a period of time did you observe the

            23   activities before you approached anyone and issued citations?

            24   A   Approximately 20 minutes.

            25   Q   All right.  And would you briefly describe for Judge
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             1   Rapoport what you observed on that time?

             2   A   I observed the group hosted by Mr. Forchion and Mr. Duff.

             3   Basically on the PA system, the portable PA system that they

             4   had basically saying that it was their religious right to

             5   smoke marijuana in the park.  They cited a few, they cited

             6   that religious, religious act that they are using.  They had

             7   signs and basically just talking that it was their right to

             8   be there and it was their right to smoke marijuana on federal

             9   property.

            10   Q   When you say a portable public address system, was that a

            11   bullhorn?

            12   A   It was a bullhorn.

            13   Q   Okay, did either or both of the defendants use that

            14   bullhorn?

            15   A   I believe they both used it during the course of my

            16   observations.

            17   Q   And did they make any statements about their position on

            18   the federal narcotics laws?

            19   A   They basically disregarded the laws stating --

            20            MR. COARD:  Objection, that's a legal conclusion to

            21   be made by the Court.

            22            THE COURT:  Rephrase your question.

            23   BY MS. HAYES:

            24   Q   What did they state?

            25   A   They stated that they could, and I don't recall the exact
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             1   excuse that they used but stated that they were legally

             2   allowed to be there to smoke marijuana in the course of

             3   practicing their religion which at the time I guess was

             4   Rastafarian.

             5   Q   So, for some period of time you observed the defendants

             6   making various statements?

             7   A   Correct.

             8   Q   And how did long did that go on for as best you

             9   recollect?

            10   A   It went on for approximately 20 minutes.

            11   Q   And what happened at that point?

            12   A   Just after approximately 4:20 p.m. I observed Mr. Duff

            13   light up a marijuana cigarette.  He smoked it a couple times

            14   and then passed it to Mr. Forchion.

            15   Q   Now, when you observed Mr. Duff first light this

            16   marijuana cigarette what, if anything, did he say at that

            17   point if you remember?

            18   A   Right before they lit it they said it's time to, I don't

            19   know the exact words that they used but basically it was time

            20   practice their religion.

            21   Q   And after Mr. Duff lit the cigarette and smoked, what did

            22   he do at that point, I'm sorry, I didn't --

            23   A   He passed along to Mr. Forchion who then began to smoke

            24   as well.

            25   Q   And this was at approximately 4:20 p.m.?
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             1   A   Just after 4:20, I believe 4:23 is when they got around

             2   to start smoking.

             3   Q   What did you do at that point on making those

             4   observations?

             5   A   I went and contacted Mr. Forchion who was holding it at

             6   the time, holding the marijuana cigarette.  I asked him to

             7   hand it to me.  He refused to comply with my orders.  I asked

             8   him again to hand me the marijuana cigarette at which time he

             9   continued to smoke it. I grabbed a hold of his left arm and

            10   he said, there you want it and he blew marijuana cigarette,

            11   marijuana smoke into my face actually on two occasions.

            12   Q   And what happened at that point?

            13   A   I grabbed his arm.  As I grabbed his arm he put what was

            14   left of the marijuana cigarette in his mouth and attempted to

            15   destroy it, chewed it and swallowed it.

            16   Q   And were you able to recover the cigarette that had been

            17   passed back and forth between the two defendants?

            18   A   No, I was not.

            19   Q   And did you issue a citation notice to Mr. Forchion at

            20   that point?

            21   A   Yes, I did.

            22   Q   And that was the two citation notices for possession of a

            23   controlled substance in a national park and interfering with

            24   agency function?

            25   A   Yes, ma'am, that's correct.
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             1   Q   And did Ranger Regalmeyer issue a citation to Mr. Duff

             2   for possession?

             3   A   Yes, I believe he did.

             4            MS. HAYES:  The government has no further questions.

             5            THE COURT:  Attorney Coard?

             6            MR. COARD:  Thank you, your Honor.

             7                         CROSS-EXAMINATION

             8   BY MR. COARD:

             9   Q   Just a few questions.  Let me just ask in connection with

            10   direct examination from the government.  You stated that, "I

            11   don't recall the exact wording of the information you got

            12   from the day shift regarding this event."  Is that correct?

            13   A   Correct.

            14   Q   So, you don't recall how they characterized it, you don't

            15   know if they called it demonstration, a protest, a religious

            16   function, you don't recall any of that, is that right?

            17   A   It was along the lines of weed man protest on the liberty

            18   bell block.

            19   Q   Okay, you did say I don't recall the exact wording.

            20   A   Correct.

            21   Q   Let me just go to the next question, did this happen on a

            22   weekday or a weekend?

            23   A   Weekend.

            24   Q   Okay.  Like Christians do on Sunday, something like that,

            25   is that right?
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             1            MS. HAYES:  Objection to the form of the question,

             2   your Honor.

             3            THE COURT:  Yeah, that's a very imprecise question. 

             4   Would you clarify that.

             5            MR. COARD:  Certainly.

             6   BY MR. COARD:

             7   Q   This was done you did say on a weekend, is that correct?

             8   A   Correct.

             9   Q   And what day of the weekend, was it on a Saturday or a

            10   Sunday?

            11   A   I believe it was on a Saturday but I'm not 100 percent

            12   positive.

            13   Q   You believe it was on a Saturday.  Now, this event, well,

            14   let me back up, the actual smoking of the marijuana took

            15   place exactly where, now?

            16   A   The liberty bell block.

            17   Q   And at that point you said there were approximately 30

            18   other persons there, is that right?

            19   A   Approximately, yes.

            20   Q   Now, did you get there when this event first started or

            21   was it ongoing when you arrived?

            22   A   As I stated I was alerted by the day shift rangers that a

            23   demonstration had formed at which time I responded on foot. 

            24   I arrived at approximately 1600 hours.

            25            THE COURT:  It was going on when you got there?
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             1            THE WITNESS:  Correct.

             2            THE COURT:  Good.

             3   BY MR. COARD:

             4   Q   The answer is, yes, it was going on while you're there. 

             5   So, obviously, you don't know what took place before that?

             6   A   Right.

             7   Q   Is that right?

             8   A   Correct.

             9   Q   Now, you had mentioned that one of the defendants, Mr.

            10   Forchion, actually ate the marijuana, is that correct, chewed

            11   it and ate it?

            12   A   Correct.

            13   Q   So, in other words he ingested it the same way he was

            14   smoking it he also then ate it, is that correct?

            15   A   He put it in his mouth.  I saw him chew it a few times. 

            16   I believe during or after the course of a brief struggle he

            17   spit it out but it was --

            18   Q   Well, let me ask you this, why do you characterize it as

            19   destroying it when he was chewing it if you don't

            20   characterize it as destroying it when he was smoking?

            21            THE COURT:  What is the point of this?

            22            MR. COARD:  Well, the defendant here, your Honor, is

            23   charged with interfering with government function because he

            24   chewed and ate it.  So, I'm asking if chewing is destroying

            25   why smoking is not destroying.
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             1            THE COURT:  And if it is, so what?

             2            MR. COARD:  Well, if it is then my argument is that

             3   this defendant cannot be charged with interfering with a

             4   government function unless they're charging him with that

             5   because he smoked it and destroyed it.  They're simply saying

             6   --

             7            THE COURT:  That's an awful lot of reaching.  I

             8   suggest that you get on with this, would you please?

             9   BY MR. COARD:

            10   Q   So, you don't consider smoking to be destroying.

            11            MS. HAYES:  Again, your Honor, objection, it's a

            12   legal conclusion.

            13            THE COURT:  Yeah.  It is, your Honor.  The question

            14   is it gets consumed, all right, it got consumed.

            15            MR. COARD:  Thank you, your Honor, I'll move on. 

            16   BY MR. COARD:

            17   Q   Just a few more questions, Ranger.  You did say that both

            18   the defendants, Mr. Forchion and Mr. Duff were on the public

            19   address system telling people that they had a "religious

            20   right to smoke on federal property," is that right?

            21   A   Yes, I don't recall the exact terminology used but it was

            22   along those lines.

            23   Q   Okay, along those lines, okay.  And you also said that

            24   you don't recall the exact wording but they did state a

            25   number of times that this was in connection with their
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             1   religion as Rastafarian.  You did use that term Rastafarian,

             2   is that right?

             3   A   Yes.

             4   Q   Okay, just a few more questions.  And you say at 4:20

             5   p.m. Mr. Duff lit the marijuana, smoked it, then passed it to

             6   Mr. Forchion but correct me if I'm wrong, right before that

             7   Mr. Duff said, "it's time to practice our religion," is that

             8   right?

             9   A   I don't believe I quoted the defendant.

            10   Q   Okay, well, what did you say he said?

            11   A   I said it was along those lines, something to that

            12   effect.

            13   Q   Something to the effect of it's time to practice our

            14   religion?

            15   A   Correct.

            16   Q   Okay.

            17            MR. COARD:  May I have a second, please, your Honor?

            18            THE COURT:  Sure.

            19   BY MR. COARD:

            20   Q   Did you see either, let me make sure I'm specific, did

            21   you see Mr. Forchion passing out literature in connection

            22   with this event?

            23   A   I don't believe so.

            24   Q   Okay, what about Mr. Duff, see him passing out any

            25   literature?
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             1   A   The only literature that I saw was signs that they were

             2   carrying around with them.

             3            MR. COARD:  Thank you.  Thank you, your Honor.

             4            MS. HAYES:  Two points of clarification, your Honor. 

             5                        REDIRECT EXAMINATION

             6   BY MS. HAYES:

             7   Q   Do you recall, Ranger Salvemini, what the sign said?

             8   A   Not exactly.

             9   Q   Do you recall some of the substance of it?

            10   A   Marijuana legalization, not everything, no, I don't.

            11   Q   And one other point of clarification, going back to your

            12   testimony about Mr. Forchion placing the marijuana in his

            13   mouth and chewing it and ingesting it?

            14   A   Correct. 

            15   Q   Was that after you had given him an order of some kind?

            16   A   I'd given him two orders to hand over the marijuana

            17   cigarette to which he did not comply.

            18            MS. HAYES:  No further questions.

            19            MR. COARD:  No recross, your Honor, thanks.

            20            THE COURT:  Let me talk to the lawyers.

            21            (Sidebar discussion off the record.)

            22            THE COURT:  You may proceed.

            23            MS. HAYES:  Yes, your Honor.  I think Mr. Coard and

            24   I have agreed with the Court's approval that the government

            25   will make an offer of proof as to what -- I'm sorry, can you
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             1   give me a second?

             2            THE COURT:  Oh, yes, please, step down.

             3            MS. HAYES:  Don't want to leave him there in the hot

             4   seat.  With respect to the events of April 17th of 2004 and

             5   your Honor as you know on that date Mr. Forchion was issued a

             6   citation for possession of a controlled substance and for

             7   disorderly conduct and Mr. Duff was issued a citation for

             8   interfering with an agency function. 

             9            Ranger Murphy would testify very similarly to what

            10   the previous two rangers have that he was on duty on that day

            11   on a Saturday and came on duty at 4:00 o'clock and responded

            12   to a demonstration in the liberty bell block where there were

            13   approximately 20 with banners, signs, video camera and

            14   bullhorns.

            15            He was actually on the scene with his patrol bike

            16   and there were other rangers, also, particularly Ranger

            17   Regalmeyer in the area.  They observed Mr. Forchion smoke a

            18   marijuana cigarette.  Ranger Murphy observed it as Ranger

            19   Regalmeyer attempted to approach Mr. Forchion.  Mr. Forchion

            20   attempted to hide the cigarette and walked away from Ranger

            21   Regalmeyer.  

            22            Ranger Murphy then approached Mr. Forchion from the

            23   other side and notice that he threw the marijuana cigarette

            24   to the ground.  When the cigarette hit the ground initially

            25   tried to step on the cigarette and destroy the evidence but

                                                                            28

             1   before he could do so Ranger Murphy placed his patrol bike

             2   between the cigarette and his foot so the evidence could not

             3   be destroyed. 

             4            The government would mark and move Government

             5   Exhibit 3 which is the cigarette which was seized on that

             6   date that was tested by the Pennsylvania State Police and

             7   determined to be .20 grams of marijuana.  And bear with me

             8   one second, your Honor.  And the only other facts would be

             9   that the ranger would also testify that during the course of

            10   these events Mr. Forchion blocked pedestrian traffic, stopped

            11   vehicle traffic and interrupted visitors who were attempting

            12   to visit Independence Hall and generally created a public

            13   disturbance during the course of these events.  If there's

            14   anything that you would like to --

            15            MR. COARD:  May I have a second, please, your Honor?

            16            THE COURT:  You may.

            17            MR. COARD:  Your Honor, can we briefly go sidebar?

            18            (Sidebar discussion off the record)

            19            MR. COARD:  Your Honor, after consultation with my

            20   clients we would agree to stipulate that if the ranger were

            21   called he would testify as indicated by the U.S. Attorney. 

            22   We certainly don't state to the truth of the matter but that

            23   the ranger would testify as stated by the government.

            24            THE COURT:  Thank you.  Appreciate that. Yes?

            25            MS. HAYES:  At this juncture the government would
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             1   move the admission of Government Exhibits 1 and 2 which are

             2   the two drug exhibits and of course reserve our right to

             3   present any rebuttal case if necessary.

             4            THE COURT:  You may do that and at this juncture

             5   videotapes?

             6            MR. COARD:  Yes, your Honor, what I'd like to do

             7   with permission of the Court call one of my clients testimony

             8   will include some portions of the videotapes.

             9            THE COURT:  How long are these tapes, guys?

            10            MR. DUFF:  We can get right to the meat and potatoes

            11   I can fast forward past the demonstration --

            12            THE COURT:  That's fine, it's your call, but that

            13   would be fine.

            14            MR. COARD:  Thank you, your Honor.  At this point,

            15   your Honor, the defense calls Ed Forchion.

            16            THE COURT:  Yes, sir.

            17            EDWARD FORCHION, Defendant

            18                         DIRECT EXAMINATION

            19   BY MR. COARD:

            20   Q   Sir, would state your full name and spell your last name?

            21   A   Edward Forchion, F-o-r-c-h-i-o-n.

            22   Q   And you understand, Mr. Forchion, you're here in

            23   connection with three different events, one taking place on

            24   December 20, 2003, the second taking place on March 20, 2004

            25   and the third taking place April 17, 2004?

                                                                            30

             1   A   Yes, I do.

             2   Q   Okay, let's keep them in order so we can keep track of

             3   this as best we can.  Let's start first with the first one,

             4   December 20, 2003.  Were you at the Liberty Bell area on that

             5   date?

             6   A   Yes.

             7   Q   About what time were you there?

             8   A   Got there at 3:00 o'clock.

             9   Q   Now, when you got there at 3:00 o'clock or even before

            10   getting there what was your purpose for going there?

            11   A   We were holding a religious demonstration.  We were

            12   demonstrating what we thought was the legality of using

            13   marijuana on federal property as per some court rulings we

            14   read and we interpreted to mean that it was legal to smoke

            15   marijuana on federal property as long as it's in the course

            16   of religious ceremony.

            17   Q   So, your purpose for going as you say was in connection

            18   with a religious demonstration, is that right?

            19   A   Yes, it was --

            20   Q   What time did you arrive there?

            21   A   Right about 3:00 o'clock, 3:00 p.m.

            22   Q   And when you got there tell the Court what happened?

            23   A   Well, basically I advertised it on my web site so when I

            24   first got there it was just me and Patrick.

            25   Q   When you say Patrick you're talking about the other
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             1   defendant, Patrick Duff?

             2   A   Yes.

             3   Q   Okay.  Slowly over the next hour and 20 minutes a few

             4   people showed up.  I'd say, I won't dispute the officer's

             5   numbers, whatever the officer said, I won't dispute it.  We

             6   talked about a lot of things.  We talked about the war in

             7   Iraq.  We talked about religion.  We passed out literature.

             8   Q   Now, when you say we, who are you talking about?

             9   A   Patrick Duff and myself.

            10   Q   Okay.

            11   A   There are other people that also showed up with signs and

            12   a few people had literature but other people showed up with

            13   things also besides the literature we had.

            14   Q   Okay, now, so you begin to talk about things.  At what

            15   point did the marijuana get introduced into the situation,

            16   about what time?

            17   A   Well, at 4:20 but what it was we led up to that.  We were

            18   having a, the whole discussion, I would characterize as a

            19   reasoning session where you build up, you slowly, you know,

            20   you talk about your problems and you slowly build up to the

            21   point where you just try to get closer to God.

            22   Q   I'm sorry, you tried to do what?

            23   A   Get closer to God.

            24   Q   When you say closer to God, what do you mean?

            25   A   Well, on the spiritual plane you're trying to reach a
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             1   certain level where we can feel oneness with God and we had

             2   decided through our faith and teaching we've learned that

             3   marijuana helps and enhances that ability to reach your God.

             4   Q   Now, you had mentioned earlier that it was a religious

             5   demonstration.  You just said something about getting close

             6   to God and also faith and teaching. What particular religion

             7   are you referring to?

             8   A   The Rastafarian religion.  

             9   Q   And what is the Rastafarian religion?

            10   A   Well, it's basically a religion that teaches oneness with

            11   oneselves, teaches peace. It has a few, what I would call

            12   rules that stipulate the banning of certain things, certain

            13   practices, certain customs, but the one thing that's

            14   consistent throughout the religion is belief in God.  The one

            15   thing consistent through all the teachings I've ever heard is

            16   peace and non violence.  And, again, the use of marijuana is

            17   presented as a sacrament and as a substance and source to

            18   obtain peacefulness.

            19   Q   How long have you been a member of the Rastafarian faith?

            20   A   Well, actually it's like an evolution, there was like no

            21   one particular day, there was no day that I suddenly woke up

            22   and said I am.  There is no ceremony I want to but I think I

            23   could best answer that question if I was able to bring up a

            24   little further back in my history before, you know --

            25   Q   Well, no, we don't need to go that far.  You did --
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             1            MS. HAYES:  Your Honor, I would again following up

             2   on the Court just to streamline this, I would object to any

             3   further evidence on this on the ground of relevance.  The

             4   defendants filed a motion to dismiss all of these charges and

             5   your Honor has denied that motion.

             6            THE COURT:  Yes.

             7            MS. HAYES:  So, it seems to me this is completely

             8   irrelevant, albeit somewhat interesting relevant to the

             9   charges.

            10            THE COURT:  Attorney Coard?

            11            MR. COARD:  Well, your Honor, I would completely

            12   disagree with that.  When one looks at the actual charges

            13   specifically volume 36 code federal regulations 2.35 wherein

            14   which the defendant is charged, specifically being charged

            15   with Section 2, just one second, your Honor.  I just want to

            16   make sure I have the exact citation because it talks about in

            17   connection with the charges of the defendant.  Can I have one

            18   second, your Honor?

            19            THE COURT:  Uh-huh.

            20            MS. HAYES:  I believe for the record, your Honor,

            21   the possession charge is possession of a controlled substance

            22   within a national park and that's a violation of Title 26 CFR

            23   Section 2.35(e)(2).

            24            MR. COARD:  And that's actually correct, your Honor. 

            25   In regard to (b)(2) it specifically states and this is why
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             1   this is relevant under (b)(2) and I'll read the pertinent

             2   portion, "The possession of a controlled substance unless

             3   such substance was obtained by the possessor directly or

             4   pursuant to a valid restriction order from a practitioner

             5   acting in the course of federal practice or", and this is the

             6   key part, "or otherwise allowed by federal or state law." 

             7   And to the extent that under certain circumstances the

             8   practice of the Rastafarian theme under certain circumstances

             9   at certain locations does mean that it is "allowed by federal

            10   or state law."

            11            THE COURT:  Do you find that that's so in the Third

            12   Circuit?

            13            MR. COARD:  I'm sorry, your Honor?

            14            THE COURT:  You find that that's so in the Third

            15   Circuit?

            16            MR. COARD:  There's nothing in the Third Circuit

            17   that is inconsistent with any of these other circuit court

            18   decisions or district court decision.

            19            THE COURT:  There's nothing affirmative in the Third

            20   Circuit that suggest that they agree with the Ninth Circuit,

            21   do they?

            22            MR. COARD:  There's nothing either way that

            23   specifically on point says we've seen that case and we are,

            24   and we agree with it.  But I'm just stating, your Honor,

            25   regard to the government's objection that this testimony

                                                                            35

             1   regarding the Rastafarian faith is irrelevant.  I argue that

             2   if you look at precisely what the statute says it's got to be

             3   relevant because it says otherwise allowed by federal and

             4   state law.

             5            THE COURT:  Then my question to that is, is it

             6   allowed in the Third Circuit?

             7            MR. COARD:  And my argument is yes, it is because

             8   it's not precluded and to the extent that it's not precluded

             9   it certainly is allowed.

            10            THE COURT:  Government?

            11            MS. HAYES:  I don't think that's right, your Honor. 

            12   The Third Circuit last time I checked there's probably who

            13   knows how many cases and the federal narcotics laws are valid

            14   in the Third Circuit.  

            15            There's no authority that these defendants can point

            16   to from any circuit saying that it's substantial, assuming

            17   for the moment, and again this is just assuming that they are

            18   Rastafarians and that it is part of their religion to on some

            19   occasions deal with marijuana, it does not substantially

            20   burden the practice of their religion for them to be

            21   prosecuted for possessing a controlled substance in a

            22   national park.  

            23            That's what they were charged with.  The two cases

            24   that they've cited do not, as they say, in any way, shape or

            25   form hold that it's legal to smoke marijuana on federal land.
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             1   And your Honor knows from the government's brief all those

             2   cases said is that possibly the Religious Freedom Restoration

             3   Act creates an affirmative defense to the offense of simple

             4   possession.  They are not charged with simple possession.  

             5            They are charged with possession of a controlled

             6   substance within a national park and it's their burden and

             7   they have not come forth with any evidence to show that

             8   prosecution for this statute substantially burdens their

             9   religion.  

            10            And, you know, what they're really missing here,

            11   your Honor, is that as the Ninth Circuit talked about in

            12   those cases just as in those cases the government could

            13   prosecute the defendants for conspiracy to manufacture and

            14   distribute narcotic drugs and for distribution and the courts

            15   in those cases said they were aware of nothing under

            16   Rastafarianism which compels defendants to do this.

            17            The government is not aware of anything about

            18   Rastafarianism that compels the defendants to smoke marijuana

            19   in Independence National Historical Park and we defy them to

            20   bring in any expert to say anything close to that.  This is

            21   not private conduct that they're engaged in as part of the

            22   practice of their religion.

            23            THE COURT:  Attorney Coard, by the way, is there,

            24   you know, is there documentation, is there liturgy, a Bible,

            25   something that, you know, identifies this religion, some
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             1   printed material?

             2            MR. COARD:  Yes, there is and both defendants are

             3   prepared to discuss that and I'm prepared to respond directly

             4   when the Court wants me to but one of the things I do want to

             5   say, your Honor, is that in regard to the statute where it

             6   says that the possession of a controlled substance basically

             7   is illegal then at the end it says unless otherwise allowed

             8   by federal or state law.  

             9            It doesn't say unless specifically set forth in a

            10   Third Circuit Court or decision.  It simply says that is

            11   allowed by federal or state law.  And we make the argument

            12   that it certainly is allowed by federal law not only in terms

            13   of the Gurrero decision but also the Religious Freedom

            14   Restoration Act.

            15            So, we believe that based on the Religious Freedom

            16   Restoration Act and the Gurrero decision that defendant's

            17   actions are consistent with subsection (b)(2) because, "it is

            18   allowed by federal or state law."  So, when the government

            19   objects I'm arguing that that objection is inappropriate

            20   because the issue as to whether or not he's a Rastafarian

            21   certainly comes into play.  And finally if the government is

            22   talking about pretty much the three prong test that is

            23   required under Gurrero.

            24            Well, the government can't have it both ways.  They

            25   can't object when I try to meet that three prong test and
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             1   then say we haven't met it.  So, I'm at this point prepared

             2   to ask the three basic questions that goes to whether or not

             3   he is a Rastafarian and whether or not the smoking of

             4   marijuana on public property, federal public property, is

             5   consistent with the tenet of the Rastafarian faith and

             6   consistent with the Gurrero decision and consistent with the

             7   Religious Freedom Restoration Act.  

             8            So, my point is the government's objecting because

             9   I'm asking about Rastafarianism and then the government is

            10   complaining that I haven't met the three prong, the three

            11   prong Gurrero test.  And I'm saying if the government will

            12   allow me to, I'll be able to meet that test.  But at least

            13   the Court should be able to hear it.

            14            THE COURT:  How does anyone know that somebody's a

            15   Rastafarian other than their saying so?

            16            MR. COARD:  The same way somebody knows that you're

            17   a born again Christian or a Jew or a Catholic.  You simply

            18   say it and then you lay out what you do.  You take communion,

            19   you go to mass, you go to the synagogue.  It's based on the

            20   Court to hear the testimony.  That's all I'm saying, your

            21   Honor.  If you hear it you might reject it but I'm saying

            22   let's --

            23            THE COURT:  I understand what you're saying.

            24            MR. COARD:  And the government is saying shut the

            25   door.  I'm saying no, let it come in and the judge can decide
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             1   what to do.

             2            MS. HAYES:  Your Honor, that's a bit of a

             3   mischaracterization.  The point that we made in our brief and

             4   we continue to make is let's just assume for the moment,

             5   we'll take Mr. Forchion say so and Mr. Duff's say so that

             6   they are Rastafarians.  The government whose read an awful

             7   lot of case and I'm sure your Honor has now, too, about

             8   Rastafarianism.

             9            We are aware of nothing in any of these writings

            10   that talks about the Rastafarianism requires defendant to

            11   smoke marijuana 24/7 including --

            12            MR. COARD:  It's not a requirement, your Honor.

            13            THE COURT:  I believe what, you know, Attorney Coard

            14   is saying or is about to say is that the religion, you know,

            15   instructs its members that they may smoke marijuana any time

            16   they want to anywhere they want to.  Is that what you're

            17   saying, Attorney Coard?

            18            MR. COARD:  Something along those lines just like a

            19   christian minister can have communion and he thinks it's

            20   relevant.

            21            MS. HAYES:  Well, your Honor, I don't know that

            22   that's the case and I don't think, with all due respect to

            23   Mr. Coard, that their, you know, if that goes back to, if

            24   they want to establish this affirmative defense, you know, I

            25   don't know and your Honor doesn't know, it's not in any of
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             1   the cases that I've read that that is the case, this is

             2   compelling.  

             3            You know, I think what he's trying to say is that in

             4   some way this is compelled conduct and I think that that's

             5   the same way that these other courts said they don't think

             6   it's compelled conduct on the part of Rastafarianism to

             7   commit these other violations of federal drug laws.  So, on

             8   that I don't think we have to take defendants reason.

             9            MR. COARD:  May I briefly respond, your Honor?  

            10   There's a number of things.  The first thing is the Court

            11   asked a great question, how is it to be determined that one

            12   is a Rastafarian?  And as I say, you determine it the same

            13   way a person says I'm a Jew, you ask what Jews do.  I'm a

            14   Christian, you ask what Christians do.  Same thing for

            15   Catholics.  In this particular case I'm simply saying that

            16   the government wants me to stop asking about Rastafarianism

            17   and I'm saying that if we stop then the Court is not having

            18   information it needs --

            19            THE COURT:  I understand what you're saying.  You

            20   may proceed.

            21            MR. COARD:  Thank you, your Honor.

            22   BY MR. COARD:

            23   Q   Mr. Forchion, we stopped about ten minutes ago and pretty

            24   much got sidetracked but I want to bring you right back to

            25   it.  You did say you are a practitioner of the Rastafarian
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             1   faith, is that right?

             2   A   That's correct.

             3   Q   Now, specifically, without going into a whole lot of

             4   detail but just specifically and briefly, what connection

             5   does the smoking of marijuana have to the religion of

             6   Rastafarianism?

             7   A   Again, it is the sacrament of the faith.  It is what is

             8   used to bring one closer to God and I don't want to keep

             9   characterizing everything I do and comparing it to

            10   Christianity but for the sake of this court proceeding the

            11   same way Christians use wine to present themselves to Jesus,

            12   the blood of Jesus, the whole nine yards, is the same exact

            13   way that the use of marijuana -- is similar to the use of

            14   marijuana but it's called instead of, it's called getting

            15   oneness with God.  It's called obtaining oneness. It depends

            16   on who you're talking to, where they're from, what answers

            17   you'll get.  I mean, there's Rastafarians throughout the

            18   world.  You'll get a different response from Africans, you'll

            19   get a different response from Jamaicans and you'll get a

            20   different response from members in South America.  

            21            And to be honest with you the religion is really

            22   just spreading in the United States.  So, you'll get a

            23   different reaction and different response to religious

            24   questions.  You know, there's no set questions just like if

25 you're to question Christians because of what sect you belong
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             1   to, where you're from, what --

             2   Q   Let me just follow up because the Court asked the

             3   question pretty much about learned treatises or books about

             4   this.  Are you familiar with a book entitled the Encyclopedia

             5   of Religions?

             6   A   Yes.

             7   Q   And does that include Rastafarianism as one of the 1558

             8   religions in America?

             9   A   Yes, it's a legal book if I understand.  It's been used

            10   by the federal courts a lot.  In the cases that I've read

            11   it's cited a lot and what the definition, actually I've gone

            12   on line and since it said 1500 I've looked around and there's

            13   a lot of cases use that exact book.

            14   Q   So, let's get to the point.  So, you don't deny that on

            15   December 20, 2003 at about 4:20 that you lit and smoked a

            16   marijuana cigarette, you don't dispute that?

            17   A   No, I don't.

            18   Q   Your position is just that that's a part of your

            19   religious sacrament as a Rastafarian?

            20   A   Yes, we were demonstrating what we called religious

            21   freedom.  We have religious freedom, we were demonstrating

            22   that.

            23   Q   Now, I understand you have a videotape, you have a

            24   monitor here.  We're only talking about December 20, 2003 at

            25   or about 4:20 p.m.  Is there anything on the videotape that
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             1   would assist the Court in making a decision regarding this?

             2   A   Yes, basically that video there is basically a 20 minute

             3   rendition but it has all three of the incidents where we are

             4   arrested are on that video.

             5   Q   Okay, we want to cut to the tape.

             6   A   Well, you could fast forward it.  The first instance we

             7   were actually smoking on the video is with officer, I forgot

             8   his name.

             9   Q   Mr. Forchion, let's do this because in this incident,

            10   December 20, 2003 it's simply the marijuana charge.  You've

            11   already conceded that you smoked it so that might not be

            12   relevant to see that in connection with that day.  So, we can

            13   move on from there unless the government wanted.

            14            MS. HAYES:  Your Honor, the defendant provided a

            15   copy of the videotape.  It is short.  I think it would be

            16   helpful because it really sets the stage here, if we played

            17   that, the first 20 minute video in its entirety because I'd

            18   like your Honor to see exactly what was going on on that

            19   date.

            20            THE COURT:  All right.

            21            MR. COARD:  I just wanted to save the Court some

            22   time.

            23            THE COURT:  I appreciate that.

            24            MR. COARD:  So, Mr. Duff is going to set things up,

            25   your Honor.
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             1            MR. DUFF:  Your Honor, could I ask if the audience

             2   could sit over here so they can see it?

             3            THE COURT:  They may if they wish.  Anybody want to

             4   see this, sit in the jury box.  Court security you can sort

             5   of manage this.  Just remember, no popcorn.

             6            MR. COARD:  I just want to say, your Honor, there

             7   might be a cameo of me in this but not smoking marijuana.  I

             8   just want to be clear with that.

             9            MR. FORCHION:  That's the long version.  That's the

            10   long version.

            11            THE COURT:  According to your associate that's the

            12   long version.

            13            MR. FORCHION:  That's the long one.

            14            THE COURT:  Short is better.

            15            MR. FORCHION:  She said the short one.

            16            MR. DUFF:  I apologize.

            17            MR. COARD:  And we just want to be clear that this

            18   is for December 20th.  December 20th is the second incident,

            19   though.  Are you going to play it through or are we going to

            20   narrate through, how are we going to do it?

            21            MR. DUFF:  If I understand it's about 20 minutes. 

            22   It's the first protest December 20th.

            23            MR. COARD:  Rewind it and turn it up.  They can't

            24   hear.

            25            MS. HAYES:  Mr. Duff, there's a tape that you gave
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             1   that's all December 20th.

             2            MR. DUFF:  That's right here.

             3            MS. HAYES:  That's what we want to play all of.

             4            MR. COARD:  The short one has the incident that the

             5   officer testified to.

             6            (Whereupon the videotape is played for the Court)

             7            MS. HAYES:  Your Honor, perhaps we could stop this

             8   for a moment.  I'd like to make a point.  The government

             9   would just like to have a stipulation that at least 20

            10   minutes before the defendants smoke marijuana they were

            11   engaged in a protest on the narcotics laws, and they go on to

            12   say that those laws are racist, the war on drugs is a war on

            13   black people, that's, you know, which I think is relevant to

            14   this argument that this is a religious ceremony.

            15            MR. COARD:  Well, we would agree that there was

            16   comment about government policies but also there were

            17   comments and statements about religion.  So, I would agree

            18   with the government if we add religion to what was said

            19   because it wasn't just political.  It was partly political

            20   and also included statements regarding religion.  So, again,

            21   for clarification purposes the government is saying what it

            22   just said and will add religion to it we'd stipulate to that

            23   because there was discussion at the event about religion, in

            24   particular the Rastafarian religion.

            25            MS. HAYES:  I don't, the government does not
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             1   disagree with that, your Honor, we summarized in some detail

             2   based on viewing this videotape, you know, what happened on

             3   this occasion which was that there were protest activities

             4   and Mr. Forchion then began speaking and he asked for a

             5   moment of silence for people arrested for marijuana related

             6   crimes.  

             7            He then made his statement that it didn't matter

             8   what religion an individual belonged to, that the use of

             9   marijuana in a religious ceremony is absolutely legal

            10   according to the Religious Freedom Restoration Act and there

            11   was no reason that the park police should arrest anyone

            12   during the course of a religious ceremony, and the marijuana

            13   cigarette was then smoked between the two defendants.

            14            MR. COARD:  I think I just heard the government say

            15   they don't dispute what I just said about the Rastafarian

            16   religious component, so we do have a stipulation under those

            17   circumstances, your Honor.

            18            MS. HAYES:  The government does not stipulate and

            19   it's their burden.  We do not stipulate that Rastafarianism

            20   requires them you smoke marijuana 24/7 including Independence

            21   National Historic Park.

            22            MR. COARD:  I'm not saying that.  I'm saying that

            23   the stipulation would say that there was reference at that

            24   event about Rastafarianism.  I'm not asking the Judge to make

25 a legal conclusion about whether or not they're Rastafarians. 
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             1   I'm saying that we're willing to stipulate that there were

             2   statements made by the defendants about the political and

             3   governmental ramifications of the drug laws and statements

             4   about Rastafarianism in connection with the use of marijuana. 

             5   That's all I'm saying.  I agree with what the government is

             6   saying, I'm just saying it didn't stop with discussions about

             7   politics.  It also included discussions about Rastafarianism. 

             8   And if the government agrees with that we have a stipulation.

             9            MS. HAYES:  I don't believe that either defendant

            10   made any statement about Rastafarianism.  They did clearly

            11   state, and I wrote it down, Mr. Forchion did state that it

            12   didn't matter what religion the use of marijuana in a

            13   religious ceremony was absolutely legal under the act and

            14   that there was no reason that the park police should arrest

            15   anyone during the course of a religious ceremony.

            16            MR. COARD:  And I don't necessarily dispute that. 

            17   I'm just wondering why the government won't concede that

            18   there were discussions, statements, comments by both

            19   defendant about Rastafarians and about being a Rastafarian. 

            20   That's all I'm saying.

            21            THE COURT:  I'll deal with that based on what I saw.

            22   Let me ask you something.

            23            MR. COARD:  We didn't get to that yet.

            24            THE COURT:  Attorney Coard, does that represent

            25   fairly much what's on this tape or you haven't seen it?
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             1            MR. COARD:  Well, I've seen enough of them and I

             2   spoke to both defendants about it and to answer your

             3   question, yes.  What we saw there pretty much is what the

             4   event was about.  Apart from, and as Mr. Forchion just

             5   mentioned there's also some discussion which is key to our

             6   defense about religion and Rastafarian.  So, the government

             7   is correct in as far as it goes, it's just not going far

             8   enough.

             9            THE COURT:  Let me ask you something, you

            10   characterize the events that are depicted on the video as a

            11   religious ceremony, is that what you're arguing?

            12            MR. COARD:  Yes, in the same way I would say when

            13   King met at the church, Dr. Martin King and talked about the

            14   civil rights movement it was also in religious ceremony

            15   because he's a Christian minister talking to Christians about

            16   their civil rights.  So, yes, my position is that it can be

            17   political and religion.

            18            THE COURT:  Anything else?

            19            MS. HAYES:  Our response is simply, your Honor, the

            20   defendants can call this a religious ceremony but that does

            21   not allow them to avail themselves of the protections of the

            22   Religious Freedom Restoration Act.  That's the point that

            23   we're missing and they can call it whatever they want but

            24   that doesn't get them there.

            25            MR. COARD:  Your Honor, the government in its own
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             1   brief signed by the U.S. Attorney here concedes that the

             2   Religious Freedom Restoration Act creates an affirmative

             3   defense in a criminal prosecution but that the defendants

             4   must state a prima facie free exercise claim based on three

             5   different requirements.  And that's what we're trying to do

             6   at this point.  The government pretty much says that yeah,

             7   you guys can make this defense if you meet this three prong

             8   test.  And that's what we're trying to do now, to meet the

             9   three prong test.  This is --

            10            THE COURT:  Let's go back to the beginning of this

            11   thing.  You were arguing that this is a religious ceremony,

            12   is that what you're saying?

            13            MR. COARD:  Yes.

            14            THE COURT:  And I'm telling you and I watched this,

            15   there is not a shred of a religious ceremony in what I saw. 

            16   This is a protest and that's what it is.  The fact that you

            17   talk about religion, that's all well and good, but this is

            18   far removed from a religious ceremony and two, I'm telling

            19   you that the law in this circuit, you know, marijuana is

            20   still illegal when you get to it.

            21            MR. COARD:  I agree with your Honor on everything

            22   it's just that there obviously are sections of this tape we

            23   have seen and if we even see it all, the testimony of the

            24   defendants will let the Court know that this started off with

            25   prayer and with discussion about sacrament.                
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             1            So, my point to your Honor is that what we saw here,

             2   your Honor, is 100 percent correct, there's nothing in here

             3   so far about religion and I wouldn't embarrass myself by

             4   trying to argue that there is based on what we saw in the

             5   last, I don't know, ten minutes.  

             6            But my position, your Honor, based on what Mr.

             7   Forchion is saying that there is evidence of a religious

             8   ceremony in the tape at large and there will be testimony

             9   from both Mr. Forchion and Mr. Duff that there was statements

            10   about religion at the beginning and at other parts of this

            11   event.  

            12            So, here, your Honor, if the case stood or failed on

            13   what we saw I wouldn't be making the argument I made.  I'm

            14   just saying there's more information here that will come out

            15   through the video or will come out from the testimony of Mr.

            16   Forchion and Mr. Duff.  But here is nothing, I agree.

            17            THE COURT:  Have you seen all the tapes?

            18            MS. HAYES:  I have, your Honor, and again, our brief

            19   I think the government correctly framed the legal issue and

            20   let me just say this again, for them to avail themselves with

            21   an affirmative defense they have to show the government

            22   action prosecuting them substantially burdened their

            23   religious beliefs. 

            24            What that, a substantial burden is defined and I

            25   quote the case, your Honor, it's one that forces adherence of
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             1   a religion to refrain from religiously motivated conduct in

             2   keeping took restrains conduct or expression that manifests

             3   the central tenet of a person's religious belief or compels

             4   conduct or expression that it contrary to those beliefs.  

             5            The defendants have not come forward with any

             6   evidence that it is part of the exercise of their religion,

             7   that they're required to smoke marijuana in Independence

             8   National Historical Park.  That's the point.  They can't just

             9   say, they can't just call the protest a religious ceremony

            10   and get within the protection of that --

            11            THE COURT:  I understand that and I think that's

            12   right.

            13            MR. COARD:  Your Honor, may I attempt to meet the

            14   three prong test.  The government is absolutely right there

            15   are certain things that must be shown but also I want to say

            16   in regard to what the government keeps saying that a religion

            17   requires certain things.  Christianity doesn't require you to

            18   take commune.  

            19            So, I'm not saying that the faith itself of

            20   Rastafarian, they might be folks who are Rastafarian that

            21   might not decide to smoke marijuana.  There might be

            22   Christians that might decide not to take communion.  So, I'm

            23   not saying that the faith of Rastafarianism requires you to

            24   smoke marijuana.  

            25            If the Court would allow me and if the government
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             1   would not object consistent with the Gurrero I'd like to try

             2   to meet the three prong test but the government objects to

             3   that.  I'm just trying to do direct examination and have my

             4   clients testify as to whether or not they meet the three

             5   prong test.  Your Honor might reject it but at least maybe we

             6   should hear it.

             7            THE COURT:  Nor do I have anything that suggests

             8   that, I mean, I don't know what role marijuana plays

             9   independent of what the gentlemen here are saying. If you go

            10   to any other religion, you know, you can find some liturgy,

            11   something.

            12            MR. COARD:  Your Honor, I'm prepared and if your

            13   Honor wouldn't mind, if your Honor hears the evidence and

            14   then holds this matter under advisory I will provide to the

            15   Court the Encyclopedia of Religions by a Mr. Eliadd, E-l-i-a-

            16   d-d, a scholar, who has listed Rastafarianism as one of 1558

            17   religions in America and talks about the use of marijuana.  

            18            Another text, the Encyclopedia of American Religions

            19   by J. Gorden Nelsen, 1991, each of these will constitute

            20   learned treatises and as your Honor knows I just entered my

            21   appearance as counsel today if the Court would like me to

            22   provide both of those texts within 24 hours I'd be willing to

            23   do that.

            24            MS. HAYES:  Your Honor, I think we need something

            25   more than that.
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             1            MR. FORCHION:  We have books, we didn't realize --

             2            THE COURT:  Interrupt, Mr. Forchion.  Go ahead,

             3   Counselor?

             4            MS. HAYES:  I don't think that the defendants and

             5   their counsel can produce, there's nothing about

             6   Rastafarianism that requires defendants to smoke marijuana

             7   any time any place.  That's the point of this, okay.

             8            THE COURT:  I understand your point.

             9            MS. HAYES:  And your Honor is fully familiar with

            10   the fact that, you know, there are lots of time places manner

            11   regulations in the code of federal regulations and elsewhere. 

            12   And they can't bootstrap themselves into this defense unless

            13   they can come forward, I mean I think they need, they would

            14   have to come up with an expert witness.  I don't think they

            15   can because I don't think there's anything about

            16   Rastafarianism that this isn't private conduct in their own

            17   home.

            18            THE COURT:  Well, that's the sub part of the

            19   question if are they of the religious experience, you know,

            20   why specifically is it done within the framework of what is

            21   clearly a protest and if it, the point is to get near the

            22   guide of have some sort of reflective experience, how are you

            23   going to do that in the middle of the park with people around

            24   and bullhorns and all those kinds.  I mean why, what stops

            25   anyone who wants to practice religion from practice even in a
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             1   different context.

             2            MR. COARD:  Absolutely, excellent question.  I just

             3   want to say I certainly appreciate the Court's indulgence. 

             4   This matter is stretching out but one thing I want to make

             5   clear the government keeps talking about Rastafarianism

             6   requiring you to smoke marijuana.  That's like saying

             7   Christianity requires you to drink wine.  We're not talking

             8   about a requirement, we're talking about a tenet that's

             9   practiced by most folks. 

            10            THE COURT:  I understand.

            11            MR. COARD:  The requirement thing is not the issue

            12   and your Honor asked a couple times are there any books, any

            13   authorities, on this and I'm telling the Court that there are

            14   at least two books labeled as encyclopedias that I would make

            15   available to the Court before the Court renders a decision. 

            16   And the other argument I would make is that I don't see the

            17   issue of politics and religion as mutually exclusive.  

            18            I can see an event which could be labeled as both

            19   political and religious and that's why I gave the example of

            20   the reverend, the Christian minister, Reverend Martin Luther

            21   King who pretty much did a political thing and a religious

            22   thing at the same time in the civil rights movement.  So, to

            23   me, your Honor, it's not an either or proposition.

            24            MS. HAYES:  You know, that may be, your Honor, and

            25   that's all really interesting.  The point is it's against the
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             1   law in the United States under this provision of the code of

             2   federal regulations to possess a controlled substance within

             3   a national park.  And unless the defendants can show that the

             4   governmental action in enforcing that law substantially

             5   burdens their religion to the point that they basically can't

             6   practice their religion they're not within this act. And

             7   that's their burden and they have not come forward with that

             8   and they can't just again, I'm repeating myself, but they

             9   can't just call their protest a religious ceremony and get

            10   within this act.

            11            MR. COARD:  Your Honor, the government mentioned one

            12   to three prongs.  May I do direct examination question the

            13   witness to see if we meet the three prong test?

            14            THE COURT:  Any objection?

            15            MS. HAYES:  At this point Mr. Coard can proceed with

            16   his questioning.  I don't know that it's going satisfy it.

            17            MR. COARD:  That's for the Court to decide.

            18            THE COURT:  The government must substantially burden

            19   religious belief rather than a philosophy or way of life

            20   which belief is sincerely held by the defendant.  That's what

            21   you're inquiring about?

            22            MR. COARD:  Yes, and, your Honor, that phrase is

            23   also defined as and the burden goes onto say that which

            24   inhibits or constrains conduct that manifest a simple tenet

            25   for a part of the faith.  So, that phrase substantially
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             1   burdens --

             2            THE COURT:  Okay, ask your questions.

             3            MR. COARD:  Thank you, your Honor.

             4            THE COURT:  Are we done with the video?

             5            MR. DUFF:  Well, we didn't see a pertinent part of

             6   the video.

             7            MR. DUFF:  Well, we didn't see the pertinent part of

             8   the video and here's the thing I'd like --

             9            MR. COARD:  He can certainly answer the question but

            10   he's on the stand so whoever your Honor wants to answer.

            11            THE COURT:  Well, Mr. Forchion go on.  Just leave

            12   everything where it is.  Go ahead.

            13   BY MR. COARD:

            14   Q   Let me just get to the heart of the matter, Mr. Forchion,

            15   you say you're Rastafarian and you heard the government talk

            16   about something called substantial burden basically stating

            17   that if the law substantially burden, you have to show that

            18   the law substantially burdens your base and the Court raised

            19   that question a couple of time.  Would you tell the Court how

            20   this law for which you were cited inhibits or constrains your

            21   conduct as a Rastafarian?

            22            MS. HAYES:  Objection, your Honor, that's not,

            23   that's a legal conclusion.

            24            MR. COARD:  I'll rephrase it.

            25            MS. HAYES:  That's not an appropriate question.
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             1            MR. COARD:  I'll rephrase it, your Honor.

             2   BY MR. COARD:

             3   Q   How does this law affect your practice of your faith?

             4   A   Well, as in this instance the government officials seized

             5   the sacrament to prevent the exercise of that particular

             6   practice.

             7   Q   You say seized the sacrament, what's the sacrament?

             8   A   Marijuana and at one point in one of the videos you see

             9   me trying to save it from government seizure by swallowing

            10   it.

            11   Q   Okay, so your position is they took your marijuana which

            12   you call your sacrament, is that correct?

            13   A   Yes.

            14   Q   I'm going to ask you a second question in connection with

            15   that.  You say you're a Rastafarian and I'm sure I asked you

            16   earlier but I want to make sure we comply with the three

            17   prong test, you say you're a Rastafarian.  What in the

            18   Rastafarian theme addresses the issue of marijuana as part of

            19   the Rastafarian faith?  Let me rephrase it because I'm

            20   confusing myself here.  This position that you take about

            21   smoking marijuana as a Rastafarian, is that based on a

            22   religious belief?

            23   A   Yes.

            24   Q   How is that based on religious belief?

            25   A   I'm going to say maybe I can refer to something public
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             1   that maybe someone should know or understand.  In the

             2   Rastafarian religion there are prophets and one of the

             3   prophets is Bob Marley. Bob Marley taught that it was good. 

             4   Not only does Bob Marley speak to it as good, the Bible

             5   itself teaches it's good.  The interpretations that I have

             6   been taught have told me that the Bible teaches that

             7   marijuana is good.  

             8            Matter of fact, exactly like if you pick up the

             9   constitution on the very first page you'll find the First

            10   Amendment freedom of speech, when you picked up the Bible the

            11   very first book, very first page of the Bible, Genesis, first

            12   book, verse 11 and 12 will explain what I believe, what I've

            13   been taught was that marijuana is good.  If you turn to

            14   Genesis, the first book, 29, you'll find that it should be

            15   consumed.

            16   Q   Okay, we're trying to get through the three prong test. 

            17   So, you did say that it affects your practice by taking away

            18   the practice of your faith by taking away the sacrament.  You

            19   said that based on religious belief the third and final

            20   prong, would you tell the Court how this belief you have is

            21   sincerely held.  In other words, what's the basis of this

            22   religious belief to you?

            23   A   I've been jailed for speaking about this.  I've taken the

            24   ultimate sacrifice.  I've lost my freedom just to speak about

            25   it.
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             1   Q   So to the extent that you're willing to go to jail for it

             2   your belief is sincerely held?

             3   A   That's why I was at the greatest symbol of liberty there

             4   is in America, the liberty bell represents what America is

             5   all about.  If I can't practice a religion, a particular

             6   belief at the liberty bell then evidently the constitution

             7   and First Amendment must be dead.

             8   Q   All right.  And we just dealt with the citation on

             9   December 20, 2003.  Let's now jump to March 20, 2004 you

            10   receive two citations, one for the same thing, possession of

            11   a controlled substance.  Is it your position that you did

            12   what you did on March 20, 2004 for the same reason you did it

            13   on December 20, 2003?

            14   A   No, there's a major difference.

            15   Q   Okay, and what's the difference?

            16   A   On March 20th when the officer attempted to seize the

            17   marijuana I saved the marijuana.  I've been charged with

            18   destruction.

            19   Q   No, we're not talking about that right now.  Stay with

            20   me. We're not talking about anything else apart from the

            21   possession.  I'm going to get to the interference in a

            22   second.  But we're now December 20, 2003 you were simply

            23   cited for possession and then a second time on March 20, 2004

            24   you also were cited for possession.  Forget about the other

            25   charges, in regard to the possession is it your position that
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             1   you did on March 20, 2004, what you did for the same reason

             2   you did it on December 20, 2003?

             3   A   Yes, I invoked --

             4   Q   Okay, that's it.  Now, having said that because we don't

             5   want to rehash the whole Rastafarianism, we're staying with

             6   March 20, 2004.  Now, we're going to the citation where you

             7   were charged with interfering with agency functions and the

             8   testimony and the evidence is that you destroyed the

             9   marijuana by chewing it and swallowing, do you recall that?

            10   A   Yes.

            11   Q   Would you tell the Court first did you chew it and did

            12   you swallow it?

            13   A   I chewed it but I didn't swallow it.

            14   Q   Okay, you chewed it. Tell the Court why you did what you

            15   did?

            16   A   I came to the park to ingest marijuana.  I've eaten

            17   marijuana before.  I've had brownies.  I've had tea.  I've

            18   ingested, I have consumed marijuana on plenty of occasions,

            19   different ways to eat it to save it from the government, is

            20   no big deal to me.

            21   Q   Now, when you say ingest, you say you didn't swallow it. 

            22   Was that right?

            23   A   No, actually it was too big, there was too much left and

            24   I just couldn't get it down.

            25   Q   Okay.  So, just so we're clear your testimony is that
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             1   you're ingesting the marijuana in that way was part of what? 

             2   I mean, why did you do that?

             3   A   I was continuing to do exactly what I set out to do.  I

             4   sucked on it for a few minutes and at some point I spit it

             5   out.  The officers didn't want to pick it up.

             6   Q   So, it's your position you were not destroying it?

             7   A   No.  They could have picked it up, to be honest with you.

             8   Q   Let's jump to the third and final instance, that being

             9   April 17, 2004.  Now, stay with me on this because we have

            10   you cited for two offenses.  One was the marijuana

            11   possession.  So, again, I'm asking you, on April 17, 2004 did

            12   you smoke the marijuana for the same reason that you smoked

            13   it on March 20, 2004 and December 20, 2003?

            14   A   Yes.

            15   Q   Now, we're done with that.  Let's go to the same date

            16   that this is where you were cited for disorderly conduct and

            17   you heard the government attorney state that one of the

            18   rangers if he were called to the stand would say that you

            19   were shouting to a crowd of protestors, that you stopped

            20   vehicle traffic on Chestnut Street, that you interrupted the

            21   Independence Hall visitors and that you created a "general

            22   public disturbance."   Would you tell the Court exactly what

            23   you did and what happened?

            24   A   The officers detained me in the sidewalk otherwise I

            25   wouldn't have been in the sidewalk.  We had always done our
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             1   protest in the grass.

             2   Q   When you say detained you in the sidewalk, did they take

             3   you into the sidewalk?

             4   A   When the officers approached we started leaving, we

             5   started walking, and then the officers made us stop which is

             6   all on video and the officers stopped us in the middle of the

             7   walkway.  Otherwise we would have been on the grass or

             8   actually we were leaving, we were trying to leave.

             9   Q   Okay, trying to leave, they stopped you and that's when

            10   as I indicated earlier, that's when the stopping of the

            11   vehicle occurred and the interruption of the Independence

            12   Hall visitors took place?

            13   A   No, there was no stopping of vehicles, we were on the

            14   sidewalk.

            15   Q   Let's go ahead with this so we can give each event.  The

            16   first thing here, were you shouting to a crowd of protesters?

            17   A   I was talking.  I wasn't shouting.

            18   Q   Similar to what Patrick Duff was doing on the video we

            19   saw?

            20   A   No, I was like smiling and being friendly and officers

            21   were being pretty cool, it was no disturbance.

            22   Q   Were you on the megaphone at the time?

            23   A   No.

            24   Q   The second thing, stopped vehicular traffic. Did you stop

            25   vehicular traffic on Chestnut Street or anywhere else?
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             1   A   I was on the sidewalk, not capable of stopping anything

             2   in the road.

             3   Q   Philadelphia Police didn't arrest you, is that correct? 

             4   Also it says here interrupted Independence Hall visitors. 

             5   Did you do that?

             6   A   No.

             7   Q   And finally created a general public disturbance, did you

             8   do that?

             9   A   The officers did, I didn't.

            10   Q   Okay, you did not.  Those are the charges for which

            11   you've been cited. Before I conclude this direct examination

            12   the government is going to ask you some questions.  Is there

            13   anything else you wanted to add because we did talk about the

            14   videotape but didn't get through it.

            15   A   Yes.

            16   Q   But if there's any pertinent testimony you need to share

            17   with the Court you should do that at this point.

            18   A   Well, see the April 17th event you just talked about --

            19            THE COURT:  Let me ask you something, let me

            20   interrupt you, the events that you just talked about, that's

            21   on video?

            22            THE DEFENDANT:  Yes, but it's on the other video and

            23   it's condensed.  That's why I thought we were going to play

            24   that.  All three of the dates are on the other video right in

            25   succession.
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             1            THE COURT:  So, you're saying that these events that

             2   day about whether or not you blocked the street is all on

             3   video?

             4            THE DEFENDANT:  Yes.  You can clearly see, I was no

             5   where near the street.

             6            THE COURT:  Mr. Duff, let's see just that portion of

             7   the tape that reflects what's being said here.

             8            THE DEFENDANT:  The second tape, just move, fast

             9   forward about ten minutes.  That one is the third event.  Hit

            10   play to see where it's at.  Hit play, Pat.  That's still the

            11   first event but it's depicted as the second event right here,

            12   so it's right after that.  That's it but rewind it just a

            13   little bit.  Now, right there we're on the grass, your Honor. 

            14   Rewind it a little further.  Stop it right there.  That's

            15   from the first event actually, that was the First Amendment

            16   issue thing.

            17            (Videotape played for the Court)

            18            THE COURT:  That was what?

            19            MR. FORCHION:  Exercise of free speech right there. 

            20   This is the third incident.  This is the April incident.

            21   We're on the grass right here.  That's another individual

            22   that showed up.  I'm saying a prayer for 700,000 people in

            23   prison every year.  The sign has up there says marijuana is a

            24   sacrament.

            25            MR. DUFF:  That's Officer Regalmeyer.
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             1            THE DEFENDANT:  Yeah, he's approaching.  There's the

             2   street.  We're on the sidewalk.  Right here I attempt to give

             3   the cigarette to Pat.  But if you notice I'm just standing

             4   there on the sidewalk.  I'm not doing anything at this point.

             5            MR. DUFF:  The officer --

             6            MS. HAYES:  Your Honor, one person at a time.

             7            THE COURT:  Please, plenty of time.  

             8            THE DEFENDANT:  As far as the charge goes, I'm

             9   standing on the sidewalk, I'm not doing what they said. I

            10   tell no one else has to.  

            11            (Videotape playing)

            12   BY MR. COARD:

            13   Q   Is there anything else you wanted to add in connection

            14   with the portions of the videotape you just saw?

            15   A   That is the edited version, I'll admit to that.  But

            16   clearly the second incident you saw us praying.  We said a

            17   prayer, called it a sacrament, basically we call what we were

            18   doing a demonstration and at that portion of the event was

            19   done as a demonstration of what we called religious freedom,

            20   exactly what we did it to get here.  There's a reason why I

            21   was chosen a Saturday, the Saturday is a sabbath day just

            22   like, you know, there's some religions choose Friday, some

            23   religions choose Sunday.  I could easily have chose Monday or

            24   Tuesday but that wouldn't have been in compliance with

            25   Rastafarian philosophy, religion. Saturday is the sabbath day
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             1   and that's why I chose Saturdays.

             2   Q   Let me just ask one final question in connection with the

             3   April 17, 2004 incident, one particular citation talks about

             4   you hiding the marijuana and throwing the marijuana in

             5   connection with that.  This was a public event, is that

             6   right?

             7   A   Yes.

             8   Q   And this was one that was announced before it took place?

             9   A   Yes.

            10   Q   So, let me ask you, did you hide it?

            11            MS. HAYES:  Objection, your Honor.

            12            MR. COARD:  That's what he's charged with.  That's

            13   what the allegations are on the citation that he hid it and

            14   threw it.

            15            THE COURT:  This is all on tape?

            16            MR. COARD:  I haven't seen this on tape.

            17            THE DEFENDANT:  It was just there.  That was the one

            18   where I was on the sidewalk and I flicked --

            19            THE COURT:  The officers were trying to get the

            20   marijuana from him and he blew smoke at them and there's, you

            21   know, activity in there.

            22            MR. COARD:  No further questions.  Thank you, your

            23   Honor.

            24            THE COURT:  All right, does all that mean he was

            25   hiding it, I don't know.  I'll have to think about that.
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             1            MS. HAYES:  He's not charged with hiding it, your

             2   Honor, he's charged with interfering with agency --

             3            THE COURT:  Well, I understand.

             4            MR. COARD:  The citation say he hid it and threw it.

             5            THE COURT:  Yeah, well, I understand.

             6                         CROSS-EXAMINATION

             7   BY MS. HAYES:

             8   Q   Mr. Forchion, isn't it a fact that in September of 2000

             9   you pleaded guilty in New Jersey?

            10            MR. COARD:  Objection.

            11            MS. HAYES:  It goes to his credibility, your Honor.

            12            THE COURT:  You may answer the question.

            13            THE DEFENDANT:  Yeah, I was victimized by the

            14   government.  

            15            THE COURT:  Overrule the objection, answer the

            16   question.

            17            THE DEFENDANT:  Yes.

            18            THE COURT:  Mr. Forchion has already volunteered --

            19            THE DEFENDANT:  I'm ready to answer all the

            20   questions.  Let's go.

            21            MS. HAYES:  Pardon, your Honor, I'm sorry I couldn't

            22   hear.

            23            THE COURT:  Well, Mr. Forchion's already, you know,

            24   he's already volunteered that so yes, he's been arrested

            25   before.
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             1            MR. FORCHION:  It's on my web site, everything,

             2   yeah.

             3            MR. COARD:  The government talking about a crimen

             4   falsi offense.  I mean, if there's something regarding theft

             5   or forgery or fraud then that certainly would be relevant.

             6            MS. HAYES:  Your Honor, Mr. Forchion is a convicted

             7   felon for conspiracy to distribute marijuana.

             8            MR. COARD:  Which has nothing to do with

             9   credibility, absolutely nothing and that's basically a

            10   grounds for mistrial for the government to even mention that. 

            11   If he was guilty of shoplifting or forgery or theft his

            12   credibility would be relevant.

            13            THE COURT:  What you don't know is that when he was

            14   here before he was quite frank about speaking of these things

            15   so it's already part of the record.

            16            MR. COARD:  And I understand that but now he has an

            17   attorney who's supposed to zealously advocating his

            18   interests.

            19            THE COURT:  I appreciate that, you know, but, you

            20   know, we know about it.  He's already talked about it. 

            21   Candidly, as far as I'm concerned Counselor if it makes you

            22   feel better, it doesn't mean anything, it doesn't count for

            23   anything.  You know, his credibility is not, I don't have any

            24   problems with that.

            25   BY MS. HAYES:
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             1   Q   Isn't it a fact, Mr. Forchion, that you have worked for

             2   many years to legalize marijuana?

             3   A   Yes.

             4   Q   And isn't it a fact that you believe that the federal

             5   narcotics laws as they relate to the use and possession of

             6   marijuana are racist law?

             7   A   Racist and religiously intolerant.  That sign in that

             8   picture wasn't mine, by the way and it wasn't me holding it. 

             9   Just to let you know.

            10   Q   Can we have a couple ground rules here?  

            11   A   Go for it.

            12   Q   I'd like to ask the questions and you can answer, okay.

            13   A   All right, I won't say nothing.

            14   Q   When in the course of your efforts to protest the federal

            15   narcotics laws to speak to legalize marijuana, did

            16   Rastafarianism come part of your activity?

            17   A   I don't understand that question.

            18            THE COURT:  How long ago did you join the cause of

            19   legalizing marijuana and the Rastafarian religion, did they

            20   start out together?

            21            THE WITNESS:  No, no, it was several years prior to

            22   Rastafarian.  What should I bring in?  I didn't realize I had

            23   to bring, what do you want, I mean, what are you asking.  I

            24   don't understand what you're asking?

            25            THE COURT:  May I just interrupt.
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             1            MS. HAYES:  Yes.

             2            THE COURT:  I think the question is you started out

             3   being opposed to marijuana being designated as an illegal

             4   substance.  That was your premise, that's a question, not a

             5   statement.

             6            THE DEFENDANT:  Actually the opposite.  I've always

             7   felt that, at 14 I knew marijuana was illegal.

             8            THE COURT:  When did you join that Rastafarian

             9   religion?

            10            THE DEFENDANT:  In 1993 if you want specific time

            11   frame.

            12            THE COURT:  Well, about, you know, we're just trying

            13   to determine what came first?

            14            THE DEFENDANT:  Say around 1993, that's when I was

            15   in Arizona, 1993, 1994.  I was in Arizona then.

            16            THE COURT:  Your testimony is your opposition to

            17   marijuana started first and then it was drafted onto

            18   Rastafarianism?  Is that a fair statement?

            19            THE DEFENDANT:  Well, there's other issues that are

            20   relevant.  Like I've never been a Christian.

            21            THE COURT:  Let me ask you something, by the way,

            22   while I interrupt myself again, what is the history of this

            23   religion, how old it is, how long has it, you know, do you

            24   have any idea?

            25            THE DEFENDANT:  It started in the 17th century with
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             1   slaves in Jamaica that was one thing I actually questioned on

             2   the definition that the federal government uses in those two

             3   cases that I cited it says 19th century religion whereas I

             4   know from facts in history it actually started in 17th --

             5            THE COURT:  Well, the issue is that, the question is

             6   that --

             7            THE DEFENDANT:  That's where it started.

             8            THE COURT:  Then it's quite old, okay.

             9            THE DEFENDANT:  It actually is a combination of...

            10            THE COURT:  Anything else from the government?

            11   BY MS. HAYES:

            12   Q   At the time of these offenses were you employed?

            13            MR. COARD:  Objection, relevance.

            14            THE COURT:  You may answer the question.

            15            THE DEFENDANT:  Yes, I was.

            16   BY MS. HAYES:

            17   Q   All right, where have you been employed between December

            18   20, 2003 and today, where have you been employed?

            19            MR. COARD:  Objection, relevance.

            20            MS. HAYES:  I think it's very relevant, your Honor.

            21            THE COURT:  Why?

            22            MS. HAYES:  Because he can't and I don't think

            23   anybody can come here and establish that Rastafarianism

            24   requires him to hold religious 24/7 and smoke marijuana.

            25            MR. COARD:  Well, the government can ask that
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             1   question.

             2            THE COURT:  I'll sustain your objection.

             3            MR. COARD:  Thank you.

             4            THE COURT:  Go ahead.

             5            MS. HAYES:  I think it's relevant whether he engages

             6   in this conduct continuously.

             7            THE COURT:  Well, I'll deal with that.

             8            MS. HAYES:  All right.

             9   BY MS. HAYES:

            10   Q   Where is it written in your religion that you're required

            11   to hold what you call a religious ceremony and smoke

            12   marijuana in Independence National Historical Park?

            13   A   No where.

            14   Q   It's not written anywhere?

            15   A   Nowhere is it written that it's required to smoke

            16   marijuana at Independence Park.

            17            MS. HAYES:  Thank you.  No further questions.

            18            MR. COARD:  I have nothing in light of that, your

            19   Honor, thank you.

            20            THE COURT:  Is there anything else from anybody?

            21            MR. COARD:  Nothing from defense at this point for

            22   this witness, your Honor.

            23            THE COURT:  What else do you have?

            24            MR. COARD:  I have Mr. Patrick Duff but nothing more

            25   from Mr. Forchion in regard to this citation.
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             1            THE COURT:  And you're dealing with particularly the

             2   citations involving, you know, interfering with an agency

             3   function and that sort of thing, is that what you're saying?

             4            MR. COARD:  Yes, with Mr. Duff, he was cited

             5   primarily with the controlled substance and also I believe

             6   once with interfering with agent, has one for interfering --

             7            THE COURT:  Mr. Forchion, you can step down.

             8            (Witness excused)

             9            MS. HAYES:  Your Honor, the government will for the

            10   sake of moving things along withdraw the citation for

            11   disorderly conduct April 17th.  We do proceed with all the

            12   other ones but we will withdraw that one.

            13            THE COURT:  All right.

            14            MR. COARD:  No objection there, your Honor.

            15            MS. HAYES:  Not because we didn't think it happened

            16   but that ranger's been transferred and I don't have him here.

            17            THE COURT:  Okay, no ranger, no testimony. What else

            18   have you, Attorney Coard?

            19            MR. COARD:  Nothing as to Mr. Forchion but we have

            20   testimony from Mr. Duff.

            21            THE COURT:  Yeah, in a similar vein having to do

            22   with, not with the marijuana but with the circumstances of

            23   his arrest, is that what you're talking?

            24            MR. COARD:  Yes, in regard to, for example, your

            25   Honor, Mr. Duff I believe on April 17, 2004 was cited for
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             1   interfering with --

             2            THE COURT:  Right.

             3            MR. COARD:  So, yes.  And in order to save time,

             4   your Honor, I believe the testimony of Mr. Duff will be the

             5   same or certainly similar to Mr. Forchion in regard to his

             6   practice of Rastafarianism, so I don't want to drag that on

             7   and --

             8            THE COURT:  I understand that and as I said these

             9   gentlemen were here before and, you know, they were pretty up

            10   front about having smoked marijuana but that they then got

            11   into the surrounding issues.  Is there --

            12            MR. COARD:  If the Court would allow me I can just

            13   ask him questions consistent with the --

            14            THE COURT:  By the way is there something on tape

            15   involving your arrest?

            16            MR. DUFF:  Sure, I mean, they're on tape, same

            17   thing.  

            18            THE COURT:  I'd just like to --

            19            MR. DUFF:  I'm sorry?

            20            MR. COARD:  Well, let's do this and we're going to

            21   try to get in and get out.  

            22            PATRICK DUFF, Defendant

            23                         DIRECT EXAMINATION

            24   BY MR. COARD:

            25   Q   Let's start chronologically, December 20, 2003 you were
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             1   cited for possession of a controlled substance in regard to

             2   marijuana, is that correct?

             3   A   That's correct.

             4   Q   And you heard the testimony of Mr. Forchion.  You were

             5   with him on that date at that time at that location, is that

             6   correct?

             7   A   That's correct.

             8   Q   And you did smoke marijuana on that date at that time, at

             9   that location, is that correct?

            10   A   That's correct.

            11   Q   Now, let's do this, I asked Mr. Forchion basically three

            12   key questions about this faith and whether or not consistent

            13   with the Gurrero decision he meets the required test.  Let me

            14   ask you --

            15            MS. HAYES:  Your Honor, I object to asking these

            16   defendants, those are legal conclusions.

            17            MR. COARD:  Let me rephrase it, your Honor, I

            18   withdraw it.  I withdraw it.

            19            MS. HAYES:  That's not how they're going to satisfy

            20   their burden.

            21            THE COURT:  Good, go ahead now, proceed.

            22            MR. COARD:  I agree with the government.

            23   BY MR. COARD:

            24   Q   The fact that you were cited with this, did it affect

            25   your practice of your religion?
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             1   A   Yes, it affected my practice.

             2   Q   How did it affect your practice, first of all, what is

             3   your religion?

             4   A   I'm a Rastafarian.

             5   Q   And how did the citation you received for possession of

             6   controlled substance affect the practice of your religion?

             7            MS. HAYES:  Same objection, your Honor, it's a legal

             8   conclusion.

             9            MR. COARD:  Your Honor, we have to meet a three

            10   prong test.  How else could we meet it except to ask the

            11   question.  We have to show that it substantially burdens

            12   defendant that it's based on his religious belief and is

            13   sincerely held.  So, I'm just asking him to give information

            14   that he meets or does not meet the requirement.

            15            MS. HAYES:  And under the cases that the government

            16   has cited they would have to show that something about their

            17   religion compels this conduct and that the government in

            18   enforcing the law --

            19            MR. COARD:  It doesn't say that.  It doesn't say

            20   compel, it doesn't say requires.

            21            THE COURT:  Counselors, Counselors.  You have other

            22   than the three prong test, is there any other information you

            23   need to elicit from your client?

            24            MR. COARD:  Yes, in regard to the April 17, 2004

            25   interference with agency function and that's it.  Just the
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             1   three prong test and that --

             2            MS. HAYES:  We played the videotape.

             3            MR. COARD:  Again, your Honor, if your Honor wants

             4   to, if the government wants to we can watch the entire

             5   videotape.  I thought we were trying to expedite --

             6            THE COURT:  Well, we are.  The real question here is

             7   the actions of your client on that day and whether what he

             8   did was disorderly conduct.  Pretty much that's what we're

             9   saying.

            10            MS. HAYES:  No, this was the interference, your

            11   Honor.

            12            THE COURT:  Pardon?

            13            MS. HAYES:  This was the interference.

            14            THE COURT:  Oh, yeah, this is the interference with

            15   the agency function, give me the cigarette and he didn't do

            16   it and that kind of stuff.  Go ahead.

            17            MR. COARD:  What I'm prepared to do, I certainly

            18   would defer it to your Honor, ask the three basic questions

            19   so your Honor can determine whether or not he meets the three

            20   prong test and then ask him exactly what happened on April

            21   17th.

            22            THE COURT:  Ask him what happened on April 17th. 

            23   I'll deal with the three prong test.

            24            MR. COARD:  Certainly, thank you, your Honor.

            25   BY MR. COARD:
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             1   Q   You understand, Mr. Duff, that on April 17, 2004 you were

             2   cited with interfering with agency function?

             3   A   I do.

             4   Q   And you also heard testimony that you attempted to step

             5   on some marijuana, is that correct?

             6   A   Yes, I heard that.

             7   Q   Would you tell his Honor exactly what happened in regard

             8   to that incident?

             9   A   Well, what happened was we were holding our prayer

            10   service and after the prayer service basically we started

            11   walking away because Officer Regalmeyer was attempting to

            12   come steal the sacrament and --

            13   Q   When you say steal the sacrament, what do you mean?

            14   A   I mean he was going to take possession of the sacrament

            15   of God and put it in an evidence folder for safekeeping.

            16   Q   Okay.

            17   A   And what happened was basically Officer Regalmeyer, as

            18   you saw on the video, when he took Ed's arm, Ed kind of swung

            19   around to the left and I asked Ed for the bullhorn so I was

            20   standing right next to Ed and as Ed threw the marijuana

            21   cigarette I guess Officer Murphy thought that I was stepping

            22   on the cigarette and he rammed his bike into my leg.

            23   Q   Were you trying to step on the sacrament?

            24   A   No, I was actually stepping away from the situation with

            25   Officer Regalmeyer and with Ed Forchion.  I just grabbed the
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             1   bullhorn and started to move back.

             2   Q   And you were the same person that was publicly and out in

             3   the open smoking the marijuana, is that correct?

             4   A   That's correct.

             5            MR. COARD:  No further questions.

             6            MS. HAYES:  No cross-examination.

             7            THE COURT:  You may step down.

             8            (Witness excused)

             9            MR. COARD:  Nothing further from defense, your

            10   Honor.  I don't know if your Honor wants to see the

            11   videotape. If so we can make arrangements or if your Honor

            12   wants to hear closing argument I'm ready for that.

            13            THE COURT:  I'm prepared to hear your closing

            14   argument briefly and to the point.

            15            MR. COARD:  May I have a second?

            16            THE COURT:  You may.

            17            MR. COARD:  Your Honor, my clients want me to ask

            18   you if they can say something.

            19            MR. FORCHION:  So, we did present the motion

            20   initially pro se and I just wanted to know --

            21            MR. COARD:  Maybe we could do this, your Honor. 

            22   I'll give a brief, less than five minute closing, and the

            23   clients want to add a supplement.

            24            THE COURT:  Yeah.

            25            MR. COARD:  In regard to both defendants, your
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             1   Honor, specifically on the controlled substance charge I'd

             2   argue that they are practicing within a legitimate religion. 

             3   They are both Rastafarians.  They certain both meet the test. 

             4   In particular you heard the testimony of Ed Forchion.  

             5            I'd argue that based on his testimony clearly the

             6   citation issued by the government substantially burdens the

             7   practice of his faith in that as defined by the Gurrero

             8   Court, "inhibits or constrains the conduct that manifest a

             9   simple tenet of the faith."  And that's exactly what it did. 

            10   Clearly marijuana is a key tenet, it's not as the government

            11   keeps saying, a requirement.  I don't know why the government

            12   keeps saying that.  I made the point about communion is not a

            13   requirement of a Christian even though --

            14            THE COURT:  It's a private decision between the

            15   person who's committed to the religion and to its practice

            16   and whether or not to use marijuana.

            17            MR. COARD:  Absolutely.

            18            THE COURT:  All right.

            19            MR. COARD:  So, I'd argue as to both defendant, Mr.

            20   Forchion and Mr. Duff that one, the issuance of a citation in

            21   regard to what they were doing as Rastafarians clearly and

            22   substantially burden them in that it inhibits or constrains

            23   the practice of their faith and certainly their religious

            24   belief as opposed to a mere philosophy or a mere way of life

            25   and you heard from Mr. Forchion that the religion is as old
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             1   as the 17th century coming out of Jamaica.  

             2            He's been practicing for more than a decade since

             3   1993 and third prong of the three prong test, the belief is

             4   clearly sincerely held.  He admitted he's been jailed in

             5   connection with this and continues to do it.  

             6            So, if he knows he could face jail and still

             7   practices his faith, clearly it's sincerely held and based on

             8   that the burden would then after meeting the three prong test

             9   would shift to the government and the government has not been

            10   able to carry its burden, by the way, they certainly can't

            11   prove their case beyond a reasonable doubt and have not done

            12   that.  

            13            You heard Mr. Forchion talking about smoking

            14   marijuana as a Rastafarian brings him closer to God.  He also

            15   called both Mr. Forchion and Mr. Duff marijuana a sacrament

            16   of the faith.  And again, your Honor did ask about are there

            17   any books or anything on this and I cited two in particular

            18   and can make them available to the Court if the Court is

            19   willing to hold the case under advisement.  

            20            That's in regard to the controlled substance charge

            21   for both Mr. Forchion and Mr. Duff on December 20, 2003,

            22   March 20, 2004 and April 17, 2004.  The government has been

            23   kind enough to dismiss or withdraw the disorderly conduct and

            24   now we're dealing with the issue of interference with agency

            25   function.  
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             1            In regard first to Mr. Ed Forchion, he made it clear

             2   that chewing of the marijuana is consistent with smoking the

             3   marijuana.  And as I tried to ask the ranger on direct or

             4   cross-examination, how do you say chewing it which is a form

             5   of ingesting it is destroying it but smoking it which is also

             6   a form of ingesting is not destroying.  

             7            So, clearly it's not destroying if you smoke, you

             8   use it.  It's not destroying if you chew it, you're using it. 

             9   So, clearly there's no destruction in connection with Mr.

            10   Forchion so I would argue that the government has not met its

            11   burden beyond a reasonable doubt --

            12            THE COURT:  Well, I must tell you, Counselor, that's

            13   very creative.

            14            MR. COARD:  I'm sorry?

            15            THE COURT:  Very creative.

            16            MR. COARD:  Oh, thank you, very much, your Honor, I

            17   appreciate hearing that.  And in regard to the interference

            18   agency function regard to Patrick Duff, you saw the video. 

            19   Why would a man publicly announce that I'm going to smoke

            20   marijuana, smoke the marijuana publicly and then try to hide

            21   it.  Clearly he wasn't trying to hide it.  He was doing what

            22   he was doing and it was out in the open.  

            23            So, in regards to Patrick Duff, the government has

            24   not made out its case on interfering with agency functions. 

            25   The key issue here, your Honor, is clearly the marijuana as a
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             1   sacrament as a Rastafarian and the Court will certainly

             2   decide and again, if the Court wants to see the Encyclopedia

             3   of Religion or the Encyclopedia of American Religions I can

             4   make those available to the Court.

             5            THE COURT:  Go ahead.

             6            MR. COARD:  And with the Court's indulgence Mr.

             7   Forchion and Mr. Duff wanted to add to this closing argument.

             8            THE COURT:  Briefly.  Go ahead.

             9            MR. FORCHION:  The one thing that the state or the

            10   government kept saying that the previously rulings didn't

            11   allow for the use of marijuana but in my reading about the

            12   United States versus Bauer they were convicted as she said

            13   for conspiracy, they were convicted for large amounts and

            14   manufacturing but for the simple possession they acquitted.  

            15            They were acquitted, it was overturned and the

            16   United States decided not to appeal that.  So that simple

            17   possession charge was dismissed.  The same thing in the other

            18   case that I cited in the Guam versus Gurrero, the

            19   importation, that case was in Guam and the defendant was

            20   caught at the airport bringing in marijuana.  

            21            He was ultimately throughout his appeal he was

            22   convicted of importation and that's what the government said

            23   there's nothing in the religion that requires the importation

            24   of marijuana.  So, he was convicted for importation just like

            25   in the other case, the manufacture.  
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             1            In this case they were convicted of conspiracy but

             2   in both cases the simple possession they were dismissed, the

             3   appellate court overruled it and specifically cited the

             4   authority of the Religious Freedom Restoration Act.  

             5            As a lay person reading this, reading different

             6   newspaper stories and internet discussions about it I came to

             7   the conclusion and there are thousands of people watching to

             8   see the ruling in this case that came to the same conclusion

             9   that the use of marijuana on federal property is legal.  

            10            The government itself in its brief wrote in limited

            11   circumstances it is, there is a defense and that's what I'm

            12   saying.  We are specifically put ourself in those limited

            13   circumstances which the government acknowledges exist.  The

            14   government's acknowledging that this does exist, that there

            15   is a defense for the use of marijuana on federal property

            16   under circumstances.  We specifically went out --

            17            THE COURT:  Do you understand that's not the law in

            18   this circuit.

            19            MR. FORCHION:  Well, I'll say the Ninth Circuit has

            20   ruled that way.

            21            THE COURT:  Fine.  Not binding on this circuit.

            22            MR. FORCHION:  I understand.  And the Third Circuit

            23   may or may not hear that on appeal but in my reading of the

            24   Ninth Circuit decision the simple possession were charged for

            25   the Religious Freedom Restoration Act was ruled as --
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             1            THE COURT:  I think you're sort of, you know, going

             2   on and on now.  It's not the law in this circuit.  I

             3   understand what it says in the Ninth Circuit.  I read the

             4   case.  I mean, I'm not arguing with you except that it

             5   doesn't apply here. 

             6            MR. FORCHION:  Well, I'll end it --

             7            THE COURT:   Mr. Duff -- oh, excuse me.  Go ahead.

             8            MR. FORCHION:  I'll end it at that, your Honor, that

             9   basically I think what we were doing was legal.  That was our

            10   thought process for the whole planning stages from the web

            11   site creation, from making sure we had video copy of what we

            12   were doing.  It was always called a religious demonstration.

            13            THE COURT:  Calling it a religious demonstration I

            14   hasten to add does not make it a religious event.

            15            MR. FORCHION:  Well, your Honor, and I'll bring up

            16   another point, for some reason the government seems to want

            17   to separate political activity and religious activity and I

            18   know just three days ago, I saw Jerry Falwell and George Bush

            19   sitting together talking.  This last election period every

            20   single church, whether it was Evangelist or --

            21            THE COURT:  Well, look, Mr. Forchion, you're sort of

            22   wandering off here.

            23            MR. FORCHION:  Religion is where a lot of people get

            24   their political beliefs.

            25            THE COURT:  I understand that.  But, you know,

                                                                            86

             1   that's not really what's the controlling question.

             2            MR. FORCHION:  The government seemed to make a big

             3   deal --

             4            THE COURT:  Enough, please --

             5            MR. FORCHION:  -- of what she calls protesting the

             6   drug laws.

             7            THE COURT:  I understand what you're saying.  Mr.

             8   Duff?

             9            MR. DUFF:  Your Honor, thank you for hearing us.  I

            10   know you keep referring to the Third Circuit and the Third

            11   Circuit has yet to rule on the Religious Freedom Restoration

            12   Act to the application of the Third Circuit.  But the

            13   president did sign an order the Religious Freedom Restoration

            14   Act for the entire country.  And the Congress also agreed

            15   that this was good for the country for the good of the people

            16   and the will of the people.

            17            THE COURT:  That's wonderful but get to the point.

            18            MR. DUFF:  My point is first of all as you see the

            19   protest and it is a protest because we're protesting the laws

            20   as they stand.  I am a reverend of the Universal Life Church

            21   and I am a Rastafarian.  For me to get up on the bullhorn and

            22   speak and explain to people the facts of the system that I

            23   believe are against my religion and I believe are against the

            24   morals of humanity is me as a reverend speaking.  I call the

            25   radio stations --
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             1            THE COURT:  How did you get to be a reverend?

             2            MR. DUFF:  The Universal Life Church.

             3            THE COURT:  Don't tell me that, you wrote away and

             4   got a, you know, --

             5            MR. DUFF:  Yes, I did, sir.

             6            THE COURT:  So you're a reverend by virtue of

             7   someone gave you a diploma? 

             8            MR. DUFF:  Yes, sir.

             9            THE COURT:   Well, okay, I guess that's a credential

            10   somewhere but I don't know where.

            11            MR. DUFF:  Mr. Forchion's house --

            12            THE COURT:  Would you like to speak up on that

            13   issue, Mrs. Nicholas?

            14            MR. DUFF:  Mr. Forchion's house is also a church,

            15   okay, where he filed papers to have it become a church. What

            16   I really want to end with is chapter 1 verse 29 is God also

            17   said see I give you every seed bearing plant all over the

            18   earth, every tree that has bearing fruit on it to be your

            19   food, and all the animals of the land, all birds of the air

            20   and all the living creatures that crawl on the ground I give

            21   you green plants for food.  And so it happened.  God looked

            22   at everything he made and found it very good.  Evening came

            23   and morning followed to the sixth day.  So, in the creation

            24   of earth he also set the rules --

            25            THE COURT:  Let me tell you something, if you go 
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             1   some of the historic health food stores, you can buy hemp

             2   flour bread and it's quite good.  I've tasted it.

             3            MR. DUFF:  24 percent protein.

             4            THE COURT:  You got it.  Good stuff, you eat that

             5   and you know, you feel healthy.  Now, go ahead.

             6            MR. COARD:  If I just may have ten seconds as the

             7   Court is being quite indulgent, the reason I ask for ten

             8   seconds the Court did raise the question a number of times

             9   does the law apply here in the Third Circuit.

            10            THE COURT:  Right.

            11            MR. COARD:  And I would argue that to the extent

            12   that the Religious Freedom Restoration Act did not simply say

            13   we're applying it only in some parts of the country but not

            14   in the Third Circuit, this is a nationwide law.  If you look

            15   at the statute --

            16            THE COURT:  Well, now, Counselor, let's be, you

            17   know, realistic about our life as lawyers.  The circuits

            18   disagree and while they disagree that's not the law here and

            19   at some time in the future the Supreme Court of the United

            20   States deals with that then it will fall back onto the

            21   circuits whatever the Supreme Court says.  But it's not the

            22   law here.

            23            MR. COARD:  I understand and I'd wrap it up by

            24   saying we looked at the statute says the following are

            25   prohibited, "the possession of a controlled substance", then
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             1   it goes onto say, "unless otherwise allowed by federal law." 

             2   And we --

             3            THE COURT:  You're making the same argument.  That's

             4   okay in the Ninth Circuit perhaps, but not here.

             5            MR. COARD:  I understand.

             6            THE COURT:  So, don't argue that.

             7            MR. COARD:  And I won't.  I just wanted to raise

             8   that initially --

             9            THE COURT:  Well, I know you've said it and you

            10   repeat it and I absolutely understand what you're saying.

            11            MR. COARD:  And I don't want to beat a dead horse

            12   and I appreciate the Court's indulgence.

            13            MS. HAYES:  May I have ten seconds. There's no case

            14   --

            15            THE COURT:  Everybody wants ten seconds.  Yes, go

            16   ahead.

            17            MS. HAYES:  I'll be quiet, your Honor.

            18            THE COURT:  Take 11.

            19            MS. HAYES:  Thank you, very much.  There is no case

            20   anywhere the Ninth Circuit or anyplace that says the

            21   Religious Freedom Restoration Act creates an affirmative

            22   defense to the charge of possession of a controlled substance

            23   within a national park which is the charge here.  The fact

            24   that those two Ninth Circuit cases, all they said is it might

            25   create a defense to simple possession in violation of Section
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             1   844.  

             2            That's not where we are and those cases said it's

             3   not an affirmative defense to conspiracy to all these other

             4   narcotic charges because the defendants could not show,

             5   there's no authority that their conduct was compelled by

             6   their religion.  There is no authority that they've cited

             7   that they are compelled to hold a religious ceremony in

             8   Independence National Historical park.  And let's call it

             9   what it was.  

            10            These are two gentlemen that believe that the

            11   federal narcotics laws are racist, that marijuana should be

            12   legal and they have chosen to take a protest which they

            13   conducted on three occasions for a substantial period of time

            14   and then try and avail themselves of these freedoms by

            15   calling it a religious ceremony.  

            16            It's just not right, your Honor, this conduct is

            17   prohibited.  They've got no expert witness, no authority here

            18   to establish their affirmative defense.  And the government

            19   would ask that your Honor find them guilty and we'd then like

            20   to speak to sentencing.

            21            THE COURT:  Well, you know, there's two issues.  One

            22   is the possession charge and the other are these, you know --

            23            MS. HAYES:  They're both cited, your Honor, with

            24   interfering and of course, and I don't mean to skip over this

            25   but the Religious Freedom Restoration Act does not create an
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             1   affirmative defense, you know, to those charges.

             2            THE COURT:  So, they're disobeying an agency or

             3   interfering with an agency function.  I think those are the

             4   remaining charges and there's what, how many are left now,

             5   one was dismissed or what?

             6            MS. HAYES:  No, no, no, your Honor.

             7            THE COURT:  Oh, disorderly conduct was dismissed.

             8            MS. HAYES:  We did dismiss that, but each defendant

             9   was charged with interfering on a different --

            10            THE COURT:  One each?

            11            MS. HAYES:  Yes.

            12            THE COURT:  Okay.  All right.  First of all, you

            13   know, in watching these tapes and listening to what was going

            14   on, the totality of events that day I see no evidence that I

            15   could characterize as a religious event.  Yes, there was a

            16   protest going on pretty obviously.  There were other

            17   subjects, war and other things but to interject into that

            18   some bits and pieces of religion doesn't make it a religious

            19   event.

            20            And furthermore, I don't know that there's any

            21   burden on either of these defendants to prohibit them from

            22   practicing their religion, it just to prohibit them from

            23   practicing it in the park because under code of federal

            24   regulation it's clearly prohibited.  What stops you from

            25   doing whatever you want to do in the privacy of home, with
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             1   friends, nothing.  You know, if you're that committed to

             2   practicing your religion getting closer to God by using

             3   marijuana you call a sacrament, what stops you?  What stops

             4   you is, well, that's a private decision to begin with.  You

             5   know, you want to do that, fine.  Pardon?

             6            MR. FORCHION:  Specifically from what we read and

             7   those decisions led us to believe that it's legal to do it on

             8   federal property.  I live next to --

             9            THE COURT:  Well, I'm finding that it is not legal

            10   to do this in the park because the language in the code of

            11   federal regulations is clear compounded by the fact that

            12   marijuana is a prohibited substance.  The government has

            13   identified it as an addictive narcotic and that's where your

            14   battle lies there, gentlemen.  

            15            As an aside which has nothing to do with this case

            16   there are concerted efforts in parts of this country to

            17   change the law at least to the extent that it will benefit

            18   persons who use it for medical purposes.  

            19            So there are other assaults on the law.  But not

            20   here.  I don't find it to be that way.  So, as I said before,

            21   I'm going to repeat myself, you can practice your religion

            22   including the use of your sacrament any time you want to in

            23   private.

            24            I'm not telling you that it's, and I'm not

            25   suggesting at all that that's legal but that's a personal
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             1   decision you can make.  But to suggest that some how your

             2   religion is seriously impeded because you can't do it at

             3   Independence Park is simply an argument without any basis as

             4   far as I'm concerned.  

             5            Now, as to the interference with an agency function,

             6   I think in both those cases underlying anything is an

             7   attempt, and correct me if I'm wrong, either lawyer, to take

             8   control of the marijuana or the sacrament and that these

             9   defendants resisted doing that, is that the element that

            10   we're talking about here?

            11            MS. HAYES:  Well, your Honor, yes.  What they're

            12   charged with interfering for failing to obey a lawful --

            13            THE COURT:  Right.

            14            MS. HAYES:  The rangers who are enforcing the valid

            15   laws want to take possession of the evidence and they had

            16   given the order, you know, basically give me the evidence --

            17            THE COURT:  And they did, they ended up with the

            18   evidence in --

            19            MS. HAYES:  No, in one instance Mr. Forchion, you

            20   know, put it in his mouth and chewed it and --

            21            THE COURT:  No, I understand that.  I'm talking

            22   about the other one, something about Mr. Duff on a bike but

            23   that question was that somehow he was attempting to resist

            24   them taking possession of the marijuana, Mr. Duff?

            25            MS. HAYES:  No, your Honor, let me just say this a
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             1   little bit more clearly. On that occasion Mr. Duff attempted

             2   to destroy the evidence by trying to step on the marijuana. 

             3   When Mr. Forchion threw it to the ground the rangers were

             4   trying to retrieve it and Mr. Duff attempted to destroy it.

             5            THE COURT:  Yeah, the allegation is Mr. Duff somehow

             6   interfered and something about a ranger's bicycle I think hit

             7   your leg.

             8            MS. HAYES:  He said, your Honor, that the ranger was

             9   trying to steal it.  That he viewed it as sacrament.

            10            THE COURT:  Yes, I understand that.

            11            MS. HAYES:  There's no disagreement that ranger gave

            12   him an order to give that.  He disagrees that that's lawful

            13   order so he says it's stealing but that was actually, that is

            14   interfering, your Honor.  The same failure to obey an order.

            15            MR. COARD:  I don't mean to belabor this because

            16   your Honor is announcing his decision but it would be, a lot

            17   of it inconsistent that he would be trying to destroy the

            18   evidence after having publicly announced he's going to smoke

            19   it and then the public --

            20            THE COURT:  You know, on both the issue and both the

            21   issues of interfering with an agency function, and I saw the

            22   video.  It's pretty clear the officer approaches Mr. Forchion

            23   and reaches out and he blows smoke in the face of the officer

            24   and there was some sort of, you know, moving around.  It's

            25   really hard to follow it.  But that in that instance the
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             1   officers did not recover any marijuana.  Is that what I

             2   recall?

             3            MS. HAYES:  On the March 20th one, no, they did not.

             4            THE COURT:  Right.

             5            MS. HAYES:  Ranger Salvemini testified to that, that

             6   he gave a series of orders to give over the --

             7            THE COURT:  Right.

             8            MS. HAYES:  Right, and the second one involves

             9   Ranger Murphy and the evidence there was that he observed Mr.

            10   Forchion walk away and attempt to hide it and as the ranger

            11   went for it Mr. Duff stepped on the cigarette and attempted

            12   to destroy it before he could recover it.  Again that --

            13            THE COURT:  Mr. Duff's testimony was that if he did

            14   appear to step on it, it was inadvertent as I recall.

            15            MR. COARD:  That's correct.

            16            MS. HAYES:  I thought his testimony was that he

            17   attempted to step on it because it's a sacrament and he

            18   doesn't think that they get to take his sacrament.

            19            MR. COARD:  Your Honor is correct in what your Honor

            20   recalls and the statute makes it clear it must be

            21   intentionally interfering with a government employee.  Then

            22   it talks about threatening, resisting and intimidating.  They

            23   didn't have that here.

            24            THE COURT:  All right, you know, as to those charges

            25   of the agency function violation those questions, you know,
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             1   on a beyond a reasonable doubt theory I'll acquit them both

             2   of those charges but the marijuana, the use of marijuana, I

             3   think pretty clearly that these defendants have not denied

             4   it.  

             5            They were smoking marijuana in the park, go to

             6   federal regulations and, you know, the narcotic control act. 

             7   Now, what's to be done with them, what I'm going to do is

             8   under the circumstances I don't know that I really have to,

             9   you know, put them in the custody of pretrial service.  I'm

            10   going to ask pretrial services to get me a report, you know,

            11   about these guys just to make sure that I have all the

            12   information.  All right, any problem with that?  Puzzled

            13   look?

            14            MS. HAYES:  No, no, no, your Honor, the government

            15   has submitted a proposed sentencing order.  We certainly have

            16   no objection.  I think it would actually be the probation

            17   department.

            18            THE COURT:  Probation, yes, what am I saying.

            19            MS. HAYES:  We only have one request, your Honor.

            20            THE COURT:  Yes.

            21            MS. HAYES:  If you're going to continue sentencing

            22   until another day, the defendants have announced their

            23   intention to hold another protest a week from Saturday on

            24   November 20th at Independence --

            25            THE COURT:  Well, bear in mind, gentlemen, that
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             1   could have, you know --

             2            MS. HAYES:  We would just ask at this point, because

             3   we're going to ask for this, the government is going to

             4   request a term of probation and one of the conditions --

             5            THE COURT:  All right, I know what you're going to

             6   say.

             7            MS. HAYES:  -- is that they be banned from the park. 

             8   We would at least ask that at this point pending the reports

             9   that it's a condition of pretrial release that they be banned

            10   from the park until they're sentenced.

            11            THE COURT:  Uh-huh.

            12            MR. COARD:  Your Honor, this is, let me calm down. 

            13   The liberty bell, Independence Hall, freedom of expression,

            14   freedom of assembly, to be banned from anyplace on this

            15   planet might be reasonable apart from Independence Mall.  I

            16   mean to be banned from the cradle of liberty is just so aptly

            17   outrageous I can't believe the government is serious in

            18   making that request of the Court.  If the government is

            19   saying no pro marijuana smoking rallies at the park that's

            20   one thing.  But to be banned from it --

            21            THE COURT:  Let me ask you something, Counselor,

            22   until --

            23            MS. HAYES:  Your Honor, if I may interrupt for a

            24   second.

            25            THE COURT:  Yes, go ahead.
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             1            MS. HAYES:  I think the equities on this one are in

             2   favor of the government.  The defendants did not, you know,

             3   it's one thing if you read the law away to, you know, they

             4   didn't come in and ask for an injunction and litigate all

             5   this.  They come in repeatedly despite being cited.  Your

             6   Honor can see the amount of time and effort that they've put

             7   the National Park Service to and they're completely mistake

             8   what you've now determined to be, they're completely mistaken

             9   legal beliefs.  

            10            And we are simply asking that they for a period of

            11   time we're only asking, I believe that your Honor will have

            12   hearings in January and they could be sentenced at that

            13   point, that they be banned from the park.  They're causing a

            14   problem there.  These are not defendants --

            15            THE COURT:  Let me ask you something, and I ask you

            16   Counselor, I don't want your clients to say anything against

            17   their own interests, they're going to do this again in a week

            18   or two?

            19            MS. HAYES:  They have announced by e-mail to the

            20   government that they intend to hold another protest on

            21   Saturday, November 20th which is consistent, they always do

            22   it on the third Saturday of the month.  As you can see each

            23   of these protests involved 20 to 30 people.  It creates a

            24   disruption and whatever else you say, it creates a disruption

            25   in the park.  
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             1            This is not a group that has applied for or obtained

             2   a permit and it seems reasonable at this point, your Honor

             3   has found them guilty of on three separate occasions spread

             4   out over, we're almost a year from the first incidence of

             5   violating federal narcotics law in this park.  I don't think

             6   it's unreasonable to ask they be banned.

             7            MR. COARD:  Your Honor, the defendants commit any

             8   crime in the future at their peril.  Even if this case did

             9   not exist and they went out and committed crime then they'd

            10   be brought before the court and punished.  In this situation

            11   they got double exposure of committing a new crime and

            12   putting themselves in a bad position before they come back

            13   before your Honor.  So, if the government is saying they

            14   should be precluded from committing crimes at Independence

            15   Mall, that's one thing.  But simply to say they can't even

            16   show up at the cradle of liberty is obscene.

            17            MS. HAYES:  It's the middle of November, your Honor. 

            18   We're asking that you impose that as a condition of

            19   supervised release until they're sentenced, maintaining the

            20   status quo from the point of view of the government for a two

            21   month period of time.

            22            MR. COARD:  Well, maintaining the status quo would

            23   continue where things are right now and right now they can

            24   walk a couple blocks down the street and go see the liberty

            25   bell.
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             1            MS. HAYES:  There's no evidence in this case, your

             2   Honor that they came to Independence National Historical Park

             3   to see the liberty bell.

             4            MR. COARD:  Well, if the government gets what they

             5   want they can't go see the liberty bell.

             6            THE COURT:  Have you read this proposed sentence?

             7            MR. COARD:  Yes.

             8            THE COURT:  Attorney Hayes, in terms of the period

             9   of probation?

            10            MS. HAYES:  The maximum allowable, your Honor, is a

            11   year.

            12            THE COURT:  It's what?

            13            MS. HAYES:  It's one year.

            14            THE COURT:  Yes. Is there a suggestion here of any

            15   other penalties?  Fines?

            16            MS. HAYES:  The government would ask that on each of

            17   these your Honor impose the maximum fines, I believe is $500. 

            18   I'm sorry, I did not put that in the order.  Frankly we were

            19   anticipating that the defendants might appeal and I wanted to

            20   give your Honor, you know, the mandatory conditions of

            21   probation under the statute --

            22            THE COURT:  Yes, I see that's a attached as an

            23   exhibit.

            24            MS. HAYES:  And to have the findings supporting

            25   those be of record.
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             1            THE COURT:  Okay.

             2            MS. HAYES:  In that context I neglected, and your

             3   Honor, if I may, part of the government's concern is that an

             4   e-mail was sent to my e-mail address last week from Mr.

             5   Forchion stating, Ms. Hayes, on November 20th we will be

             6   holding our, "next demonstration of religious freedom at

             7   Independence Hall.  This might get the most media attention

             8   yet.  

             9            I've placed a couple of advertisements in the press

            10   that will run a week", and he then references an on line

            11   videotape about this protest.  What we're simply that these

            12   defendants have shown no reason that they go to the park to

            13   visit or do anything lawful.  They go as a substantial

            14   disruption.  

            15            And they may be, may think that their beliefs are,

            16   you know, are valid but as I said before they haven't gone

            17   about it by litigating it an orderly manner.  And at this

            18   point it seems to the government that for some period of time

            19   they forfeited their right to be in the park since they don't

            20   seem to go to the park for anything except to protest.

            21            MR. COARD:  They go to the cradle of liberty to

            22   protest.

            23            THE COURT:  You're working the cradle of liberty

            24   pretty much to death.  You and I know, I know all about it. 

            25   We all know, we all know, we know that.
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             1            MR. COARD:  And I certainly don't want to work it

             2   any more to death.  It just seems to me that the government's

             3   saying that they be barred from committing crimes there,

             4   that's one thing, but to be barred from there period, that's

             5   a completely different thing, but I've said enough, your

             6   Honor.

             7            THE COURT:  I gather what the government is saying

             8   really is it's okay if you go to the park, please don't do

             9   any more protesting since it's not legal in the Third

            10   Circuit.

            11            MR. COARD:  No more illegal protesting, but I don't

            12   know if the government is saying that they can't go and get a

            13   permit to hold --

            14            THE COURT:  Well, there's a whole process for doing

            15   that and you're right.

            16            MR. COARD:  And I'm saying but what the government

            17   is asking for would preclude them from doing even that.

            18            MS. HAYES:  Tell you what, your Honor, we'll amend

            19   it.  They're banned from the park unless they apply for and

            20   receive a permit to engage in protest activities.

            21            THE COURT:  There you go, now how's that?

            22            MS. HAYES:  That seems pretty reasonable.

            23            MR. COARD:  The problem I have with that is assuming

            24   they meet the requirements.  I mean, the government just

            25   stated that they have to apply and be approved but that
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             1   approval I'm concerned about because if they are blocked

             2   simply because of these two, if I want to hold a pro

             3   marijuana demonstration next week and I fill out the

             4   paperwork and hold up signs during that event the government

             5   is not going to block me from doing it.  But if my name is

             6   Patrick Duff or Ed Forchion and I want to hold a pro

             7   marijuana demonstration with just signs, no marijuana --

             8            THE COURT:  Well, you know, this is like a law

             9   school hypothetical. If the legislative branch of government

            10   has made it clear that the use of marijuana is prohibited and

            11   that notwithstanding what may have gone on in the Third

            12   Circuit or the Ninth Circuit, that it's not legal here you've

            13   got a fair question.  You think that the park is going to

            14   say, sure, you may have a demonstration, you know, promoting

            15   the illegal use of drugs.  Well, you're right. So, what?

            16            MR. COARD:  And that's a very good question.  The

            17   what portion is what the government is talking about as a --

            18            THE COURT:  I think what we're going to end up with

            19   here is they'll proceed at their own peril.  Violation of

            20   probation is a separate crime.

            21            MR. COARD:  Absolutely.

            22            THE COURT:  And you'll have to deal with that to

            23   what purpose and to what purpose you think your going to

            24   accomplish anything I'm sure you're well meaning and I'm sure

            25   what you do comes from the heart, but guys, you're doing it
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             1   the hard way.  You just are.  You know, you're trying to stop

             2   a runaway train by jumping out in front of it waving your

             3   arms. It won't work.  But if you want to do that, that's your

             4   business, you understand?

             5            MR. COARD:  And that was my point early on they do

             6   it at their peril.  

             7            THE COURT:  And furthermore, I think whatever point

             8   you're trying to make, you know, you've made it.  Your

             9   attorney will, you know take an appeal and you can move

            10   through the court system and whatever you do and that's

            11   freedom, that's freedom.

            12            MR. DUFF:  Do you have any other suggestions on how

            13   we do it?

            14            THE COURT:  Well --

            15            MR. DUFF:  In a state where we can't sign petitions

            16   to get questions on the ballot and I'll agree with the Court.

            17            THE COURT:  Listen, the legislative branch of

            18   government has decided that it is illegal and that it is an

            19   addictive drug and you can't use it.  The problem with all

            20   this protesting is you've got to be able to change the minds

            21   and convince the legislative branch of government that there

            22   are more pluses than minuses in the use of marijuana.  That's

            23   really what you've got to do and I think if you stop and

            24   think about it you'll understand that.

            25            MR. DUFF:  Sir, I understand it but the legislative
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             1   branch also ruled on the Religious Freedom Restoration Act,

             2   am I correct?  So, that is the legislation.

             3            THE COURT:  Soon as the Supreme Court decides

             4   exactly what that means then we'll all know.  In the meantime

             5   I said before that's not the law here and I'm not sure

             6   exactly how precisely that really is the law as you see it

             7   even in the Ninth Circuit.  

             8            MR. DUFF:  Okay.

             9            THE COURT:  Now, and I'm going to use the sentencing

            10   order and we'll have to modify it because I'm going to add at

            11   least for openers I'm going to impose a fine of $250 on each

            12   of these defendants and a $10 assessment to the Crime Victims

            13   Compensation Fund, that's mandatory.  

            14            MS. HAYES:  Your Honor, which citations are --

            15            THE COURT:  Well, bear with me, possession of a

            16   controlled substance violation PO28826, violation number

            17   P257995 and violation number P257037, those are the three

            18   violations having to do with possession.

            19            MS. HAYES:  That's Mr. Forchion?

            20            THE COURT:  And I think it's the same for Mr. Duff.

            21            MS. HAYES:  Mr. Duff the only difference is that he

            22   is charged with -- the violation notices are different.  He's

            23   only charged with two possessions.

            24            THE COURT:  All right, well then that order will

            25   reflect the difference between Mr. Forchion and Mr. Duff.  I
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             1   have just one, this is just a proposed order for one of them

             2   as I recall.

             3            MS. HAYES:  And if it would aid the Court I can e-

             4   mail this to your chambers and we can modify it.

             5            THE COURT:  Well, I have this, why don't you do

             6   this, when I'm done with it then you can send us or you can

             7   fax us a clean copy or e-mail it and a copy to defense

             8   counsel.

             9            MS. HAYES:  Sure.

            10            THE COURT:  That the defendants shall be released to

            11   the custody of United States Probation Service and will

            12   remain under their supervision for a period of one year.  Is

            13   there anybody here from the probation office, no?

            14            MS. HAYES:  Your Honor, may I ask just a question is

            15   it $250 on each of these?

            16            THE COURT:  Yeah, each of them.

            17            MS. HAYES:  Okay.

            18            MR. COARD:  Your Honor, I just want to be clear,

            19   your Honor is now talking about a proposed sentence as

            20   opposed to imposing sentence at this point?

            21            THE COURT:  No, I am imposing this sentence, what I

            22   want to do is formalize, you know, in an order and we'll

            23   clean up this proposed one and make the appropriate changes. 

            24   We'll ask the U.S. Attorney's Office to send us a, you know,

            25   clean copies and then that will be signed as soon as I get
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             1   it.  Friday the courthouse is closed Thursday but if you see

             2   that we get it.  Let's see, court security, can we find a

             3   probation officer here Helen or can you find him, do we have

             4   a Court security officer?

             5            COURT CLERK:  Yeah, we have court security here.

             6            THE COURT:  Yeah, listen --

             7            MS. HAYES:  Your Honor, sorry to interrupt, I know

             8   this has been a very elongated, Mr. Goldberg just reminded me

             9   if your Honor is going to proceed to sentencing now which the

            10   government has no objection to, I think we've got to give the

            11   defendants their right of allocution.

            12            THE COURT:  We will and it occurs to me that I may

            13   be back here on Friday, fairly briefly, and do it then, allow

            14   them to, you know, speak.

            15            MS. HAYES:  I'm available on Friday, your Honor,

            16   certainly.

            17            THE COURT:  Okay.  Whey don't we do this, Attorney

            18   Coard?

            19            MR. COARD:  Yes, sir.

            20            THE COURT:  What does your Friday look like?

            21            MR. COARD:  Friday is November 12th, certainly I

            22   would defer to the Court's scheduling but I could be

            23   available as early as 11:00 a.m. and if that's a problem with

            24   the Court I can notify the judge in the criminal justice

            25   center.
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             1            THE COURT:  You mean in state court?

             2            MR. COARD:  Yes.

             3            THE COURT:  Well, just beat him over the head with a

             4   supremacy clause.

             5            MR. COARD:  That's fair enough. What time?

             6            THE COURT:  I'm only kidding.  You don't have to do

             7   that.  Let's do this, we'll be, Mrs. Nicholas will be in

             8   touch.  Just make --

             9            COURT CLERK:  We can be here by 11:00.

            10            THE COURT:  Yeah, I know. We'll make an effort to be

            11   here, what I'll do is make sure you have a, let Mrs. Nicholas

            12   know where she can reach you along with a fax number and so

            13   we can either get your or call you and Attorney Coard,

            14   because of the courthouse being closed it may be that we have

            15   to get you by phone Friday morning and tell you when we're

            16   coming in, something like that.  Give her a cell phone, give

            17   her, you know,--

            18            MR. COARD:  Certainly.  Cell phone, pager --

            19            THE COURT:  -- as many connections as you have.

            20            MS. HAYES:  That's fine, your Honor.

            21            THE COURT:  Yeah, tentatively like that Friday.

            22            MS. HAYES:  And I can give Ms. Nicholas my, I'm

            23   actually working tomorrow but I'll give her my cell phone

            24   number.

            25            THE COURT:  Okay.  And so we'll finish this then.
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             1   I'll tell you what we'll do then, get us a clean copy.

             2            MS. HAYES:  With just the fine and the violations.

             3            THE COURT:  Yeah, put it on as I've just given it to

             4   you and then we'll get it.  We have to pick it up in the

             5   courthouse Friday, Helen, and then come here.

             6            MR. DUFF:  Your Honor, if I may, one of the

             7   stipulations of the sentencing would prohibit us to privately

             8   practice our religion.

             9            THE COURT:  What was that?

            10            MR. DUFF:  One of the stipulations to the sentencing

            11   would prohibit us from practicing our private religion.

            12            THE COURT:  Oh, yeah, why, you get smoking marijuana

            13   at home?

            14            MR. DUFF:  Submitting to a drug test.

            15            THE COURT:  Pardon?

            16            MR. DUFF:  Submitting to a drug test.

            17            MS. HAYES:  Your Honor, those are mandatory

            18   conditions --

            19            THE COURT:  Absolutely, those are mandatory

            20   conditions of release. 

            21            MS. HAYES:  That's another issue that they're not

            22   any different than any other defendant in this courthouse.

            23            THE COURT:  No.

            24            MR. FORCHION:  Well, you might as well throw me in

            25   jail now, I'm going to smoke probably in an hour or so, half
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             1   an hour and I'm going to continue to smoke.

             2            THE COURT:  Uh-huh, well, what's the, you know, jail

             3   time is what?  The period of incarceration?

             4            MS. HAYES:  I think it's six months on each, yes, so

             5   it would be 18 months total.

             6            MR. FORCHION:  Pencil me in.

             7            THE COURT:  What?

             8            MR. FORCHION:  Pencil me in.  I'm not going to stop

             9   smoking.

            10            THE COURT:  Mr. Forchion, you know, you're an

            11   articulate, well spoken man but why you keep shooting

            12   yourself in the foot?

            13            MR. FORCHION:  I don't think I'm shooting myself in

            14   the foot.

            15            THE COURT:  Oh, yes, you are.  Why would you want to

            16   go to jail?

            17            MR. FORCHION:  I don't.  But I'm also not going to

            18   let the Government tell me what I can and cannot ingest in my

            19   body.

            20            THE COURT:  What is your benefit?

            21            MR. COARD:  May I have a second, your Honor?

            22            THE COURT:  Yes, sure.

            23            (Pause.)

            24            MR. COARD:  We have no further comments, your Honor,

            25   thank you, very much.
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             1            THE COURT:  Counselor, thank you for being here.  We

             2   appreciate it.  

             3            That's your position, want to go to jail?

             4            MR. COARD:  No, he does not, your Honor, that's not

             5   his position.

             6            THE COURT:  Listen, Counselor, I mean, understand,

             7   I'm sure you understand what I'm saying.  I have been dealing

             8   with, I'm the resident expert in protestors.  The problem

             9   with protesting and going to jail is it does not advance your

            10   cause.  All it does is hurt you.  Both of you.  Where is the

            11   benefit in that?  Only you can answer that.  But understand

            12   what I'm saying.

            13            MR. FORCHION:  Maybe I'll get to write a letter from

            14   the Philadelphia Detention Center.

            15            THE COURT:  Listen, how old are you, by the way?

            16            MR. FORCHION:  40.

            17            THE COURT:  You're too old to be a teenage rebel.

            18            MR. FORCHION:  Yeah, and I missed the last great

            19   cause, huh?

            20            THE COURT:  Well, you're devoting time and energy in

            21   a way that simply does not benefit you but that's your

            22   business.  

            23            MR. FORCHION:  Something that destroyed my life.

            24            THE COURT:  Attorney Coard, would the two attorneys

            25   come up here?
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             1            (Sidebar discussion off the record.)

             2            (Court adjourned at 4:21 o'clock p.m.)

             3                               * * *
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