IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA
V. ) CRI M NAL NO. 04-949-ALL
EDWARD R. FORCHI ON, et al.

CONSOLI DATED BRI EF FOR APPELLEE

STATEMENT OF SUBJECT MATTER JURI SDI CTl ON

Because the defendants were charged in violation
notices wth m sdeneanor violations of federal crimnal |aw and
because he was specially designated to exercise jurisdiction of
such offenses, the nagistrate judge had jurisdiction over the
case pursuant to 18 U. S.C. 88 3231 and 3401(a).

1. STATEMENT OF APPELLATE JURI SDI CTI ON

Based upon the tinely filing of notices of appeal from
the orders of judgnment in a crimnal case entered on Novenber 18,
2004, this Court has jurisdiction over this matter pursuant to 18
U.S.C. § 3742(h) and Fed. R Crim P. 58(g).

I11. STATEMENT OF | SSUES

A. Didthe trial judge correctly find that the
def endants had not established an affirmative defense under the
Rel i gi ous Freedom Restoration Act in the crimnal prosecution for

possession of a controlled substance within a national park?



B. Ddthe trial judge violate the Religious Freedom
Restorati on Act when he inposed the statutorily-nandated
conditions of probation relating to drug usage?

V. STATEMENT OF THE CASE

On Decenber 20, 2003, defendant Forchion was issued
Viol ation No. P028826 and defendant Duff was issued Violation No.
P257101, both for possession of a controlled substance within a
national park in violation of 36 CF. R § 2.35(b)(2). App. 13-
14. On March 20, 2004, both defendants were issued violation
notices for the sane offense (Violation No. P257955 to Forchion
and No. P257040 to Duff). App. 15, 17. In addition, Forchion
was issued Violation No. P257996 for interfering with agency
functions, 36 CF.R 8 2.32(a)(1). App. 16. Finally, on Apri
17, 2004, Forchion was issued Violation No. P257037 for
possession of a controlled substance and Violation No. P257038
for disorderly conduct in violation of 36 CF.R 8§ 2.34(a)(2).
Duf f was issued Violation No. P256628 for interfering wth agency
functions. App. 18-20.

Trial on all of these violation notices was schedul ed
before United States Magistrate Judge Arnold C. Rapoport on
Septenber 29, 2004. App. 49-91. Imediately before the trial,
Forchion and Duff, representing thenselves, submitted to the

Court and the governnent a pleading denonmi nated “Mtion: To
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Dismss ‘“Affirmati ve Defense’ of Religious Freedom (42 U. S. C
8§2004bb(a)).” App. 21-25. The governnent presented the
testimony of one witness, and then Magi strate Judge Rapoport

adj ourned the hearing and directed the governnent to submt a
witten response to the defendants’ pleading. The governnent did
so (App. 26-36) and a second hearing was held on Novenber 10,
2004. App. 92-205.

Fol | owi ng extensive w tness testinony and | egal
argunent, Magi strate Judge Rapoport rejected defendants’ argunent
that the Religi ous Freedom Restoration Act (“RFRA”), 42 U.S.C.

§ 2000bb-1, created an affirmative defense to the crim nal
prosecution. App. 182-184. Wth respect to defendant Forchion,
Magi strate Judge Rapoport found himguilty on the three violation
notices charging himw th possession of a controlled substance

wi thin a national park, but not guilty on the violation notice
charging interfering with agency functions. The governnent
voluntarily dism ssed the violation notice charging disorderly
conduct. App. 164. Wth respect to defendant Duff, Magistrate
Judge Rapoport found himguilty on the two violation notices
char gi ng possession of a controlled substance, but not guilty on
the violation notice charging interfering with agency functions.
App. 180-187. Sentencing began on that date and was continued on

Novenber 12, 2004. App. 206-253.
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Wth respect to each defendant, the court inposed a
sentence of 12 nonths probation, a $150 fine, and a $10 speci al
assessnent. The periods of probation were subject to the
mandatory conditions of 18 U. S.C. 8§ 3563 and the standard
conditions adopted in this district. In addition, the follow ng
special conditions were inposed: (1) that if the defendant
entered | ndependence National Hi storical Park, he nust abide by
all the rules and regul ations of the Park Service, and mnust
obtain a permit to stage a protest or denonstration and (2) the
def endant nust participate in substance abuse testing and
treatnment as directed by the Probation Ofice. App. 37-48.
Forchion and Duff filed tinely appeals.

V. STATEMENT OF FACTS

During the two hearings before Mgistrate Judge
Rapoport, the governnment established, through the testinony of
two park rangers and an offer of proof, that on Decenber 20, 2003
and March 20 and April 20, 2004, defendants Forchion and Duff
committed the of fense of possession of a controlled substance
within a national park in that they snoked marijuana cigarettes.
I n each instance, Forchion and Duff were participating in a
marijuana legalization rally which involved 25-30 ot her people
and which occurred over a tinme period of approximately an hour

and a half. App. 50-56, 104-112, 117-119.
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Forchion and Duff did not dispute that they had engaged
in this conduct, explaining that they believe that marijuana
shoul d be legalized and that the federal narcotics |aws are
raci st. They had decided that two cases in the Ninth Grcuit
construing the Religious Freedom Restoration Act nade it legal to
use marijuana on federal property so |ong as such use occurred
during a religious cerenony. Therefore, seeking to advance their
cause of marijuana |egalization, they snoked narijuana on the
three occasions in I ndependence National Historical Park so that
they could obtain a judicial determnation in this district that
their interpretation of the Ninth Crcuit decisions was correct:
“We were holding a religious denponstration. W were
denonstrating what we thought was the legality of using marijuana
on federal property as per sone court rulings we read and we
interpreted to nean that it was |l egal to snoke marijuana on
federal property so long as it's in the course of religious
cerenony.” App. 30.

In their effort to establish an affirmative defense
under the RFRA, Forchion and Duff established that they are
practicing nenbers of the Rastafarian religion and that marijuana
is the sacranment of their faith. Snoking marijuana is used “to
obt ai n peaceful ness” and “to bring one closer to God.” App. 32,

41. Forchion testified that he and Duff were holding a religious
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cerenony when they snoked marijuana. In addition, he presented
excerpts from vi deot apes of the events on Decenber 20, 2003 and
April 17, 2004 which showed Forchion stating that it did not
matter what religion an individual belonged to, that the use of
marijuana in a religious cerenony was absolutely | egal according
to the Religious Freedom Restoration Act, and that there was no
reason that the Park Police should arrest anyone during the
course of a religious cerenony. App. 136, 155.

However, on cross-exam nation by the governnent,
Forchion admtted that the Rastafarian religion did not require
himto snoke marijuana in I ndependence National Historical Park.
App. 163.

The trial judge inposed sentences of probation on the
def endants subject to the nmandatory conditions of 18 U S.C
8§ 3563(a) relating to drug usage. The defendants did not
squarely chall enge the inposition of these conditions as
violative of the RFRA, and the issue was not briefed before
magi strate judge. However, the defendants did assert that the
conditions would preclude them from practicing their religion.
App. 200, 224-226, 234-238.

VI. SUWARY OF ARGUMENT

The magi strate judge who presided over the trial of the

def endants on the m sdeneanor violations of possession of a

6



controll ed substance within a national park, violations arising
fromthe defendants’ actions of snoking marijuana while
participating in marijuana |egalization denonstrations in
| ndependence National Historical Park, correctly found that the
def endants had not carried their burden of proof in establishing
an affirmati ve defense under the Religious Freedom Restoration
Act, either under the facts or the law. The court found that the
def endants sincerely believed that marijuana should be | egalized
and that the federal narcotics |laws are racist, and were
exercising their right of free speech while protesting with
groups of 25 to 30 other people. However, the defendants cannot
establish that the court commtted plain error when it found that
t he defendants were not engaged in a religious cerenony when they
snoked marijuana in the course of the protest.

The trial court further correctly found that even
accepting the defendants’ characterization of their conduct as a
Rast afari an religious cerenpony, they could not establish that the
government action in prosecuting them substantially burdened
their religious exercise because they admitted that their
religion did not require themto snoke marijuana in | ndependence
Nat i onal Historical Park. Therefore, the prosecution did not
force themto refrain fromreligiously-notivated conduct or

conpel conduct that was contrary to their beliefs.



Wth respect to the statutorily-nmandated conditions of
probation prohibiting the defendants fromusing narcotics, the
defendants failed to establish that these conditions
substantially burdened their practice of their Rastafarian
religion because they failed to establish that they coul d not
practice their religion without snoking marijuana. |n fact,
def endant Forchi on conceded that he could practice his religion
Wi t hout snoking marijuana because he refrained from doing so
while serving a nmulti-year period of parole in the state of New
Jersey. In addition, even assum ng the probationary conditions
substantially burdened the defendants’ religious practice, this
Court can determne as a matter of law that the conditions
further a conpelling state interest in the least restrictive
manner .

The federal narcotics |aws and the supporting
Congressi onal findings establish a conpelling governnent interest
in the uniformenforcenent of the drug laws to prevent harmto
public health and safety. The governnent al so has a significant
interest in the uniformapplication of supervision conditions to
all defendants. Finally, Congress did not intend the RFRA to
provi de an autonmatic defense to drug | aws and directed courts to

exam ne pre-RFRA free exercise cases. Those cases unani nously



hel d that there was an overriding governnental interest in
regul ating marij uana.

The conditions of probation are the | east restrictive
means of acconplishing these governnental objectives because a
court cannot carve out a religious exception wthout creating
significant admi nistrative problens for the Probation Ofice and
wi t hout opening the door to a nmyriad of clains for religious
exceptions.
VI1. ARGUVMENT

A.  THE MAG STRATE JUDGE CORRECTLY FOUND THAT THE

DEFENDANTS DI D NOT ESTABLI SH THAT THE GOVERNMENTAL

ACTI ON | N PROSECUTI NG THEM FOR POSSESSI ON OF

MARI JUANA W THI N | NDEPENDENCE NATI ONAL HI STORI CAL

PARK SUBSTANTI ALLY BURDENED THEI R PRACTI CE OF THEI R

RASTAFARI AN RELI G ON AND THEREFORE, NO AFFI RVATI VE

DEFENSE EXI STED UNDER THE RELI G OUS FREEDOM RESTORATI ON
ACT.

St andard of Revi ew

To the extent that this issue involves the factua
findings of the trial judge, this Court reviews for clear error.

United States v. Weaver, 267 F.3d 231, 235 (3d Cr. 2001), cert.

deni ed, 534 U.S. 1152 (2002).
To the extent that this issue involves the trial
judge’s interpretation of a federal statute, this Court’s review

is plenary. Gbbs v. Cross, 160 F.3d 962, 964 (3d Gr. 1998).




Di scussi on

Forchion and Duff argue that the nagistrate judge erred
in denying their notion under the RFRA to dismiss the violation
notices. Their argunents rest upon a m sapprehension of the
nature of the magistrate judge' s ruling and upon the sane
m sappr ehensi on of the | aw under which they both engaged in the
conduct at issue and sought to dism ss the resulting crim nal
char ges.

Forchion and Duff first argue that Magi strate Judge
Rapoport held that the RFRA did not apply in the Third Crcuit
and that this was error because the RFRA is a nationwde law. In
the course of considering defendants’ notion to dismss this
prosecution based upon the RFRA, Judge Rapoport stated: “There’s
nothing affirmative in the Third Crcuit that suggest (sic) that
they agree with the Ninth Grcuit.” App. 34. These statenents
were made in the context of the defendants’ citation of the N nth

Circuit’'s decisions in Guamyv. Guerrero, 290 F.3d 1210 (9th GCir

2002) and United States v. Bauer, 84 F.3d 1549 (9th Cr. 1996).

Def endants m sconstrue Judge Rapoport’s statenents; he was sinply
noting that the Third Crcuit had not considered the issue of
when an affirmative defense to a crimnal prosecution exists
under the RFRA. I n fact, Judge Rapoport recogni zed the

applicability of the RFRA and carefully and thoroughly considered
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the evidence offered and the | egal argunents made by the
defendants, and only then determ ned that they failed to
establish an affirmati ve defense to the charges.

Def endant s next claimthat Judge Rapoport erred in that
determi nation; they seemto argue that he m sunderstood the
applicable law and that he incorrectly concluded that the
defendants did not establish that this prosecution substantially
burdened their professed religion.

Def endants t hensel ves have consi stently m sunder st ood
the extremely narrow hol di ngs of Bauer and Guerrero, contending
that the cases made it |l egal for sonmeone of any religion to use
marijuana in a religious cerenony on federal property.

Def endants’ conclusion is just plain wong.

I n Bauer, the defendants were prosecuted for conspiracy
to manufacture and distribute marijuana and distribution of
marijuana in violation of 21 U S. C. 88 846 and 841(a)(1l) and of
the | esser included offense of sinple possession in violation of
21 U.S.C. 8 844. The district court excluded the RFRA as a
defense to all counts and the court of appeals held that this was
error as to the sinple possession counts, but not as to the other
counts, stating: “As to the counts relating to conspiracy to
di stribute, possession with intent to distribute, and noney

| aundering, the religious freedom of the defendants was not
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i nvaded. Nothing before us suggests that Rastafariani smwould
require this conduct.” 1d. at 1559.

Wth respect to how the district court should proceed
on remand to determne if the defendants coul d establish an
affirmati ve defense, the Ninth Crcuit stated:

The governnent should be free to cross-exam ne them on
whet her they, in fact, are Rastafarians and to

i ntroduce evidence negating their asserted clains. It
is not enough in order to enjoy the protections of the
Rel i gi ous Freedom Restoration Act to claimthe nane of
areligion as a protective cloak. Neither the
government nor the court has to accept the defendants’
nmere say-so. The court may conduct a prelimnary
hearing in which the defendants will have the
obligation of showi ng that they are in fact
Rast af ari ans and that the use of marijuana is a part of
a religious practice of Rastafarians.

Bauer was relied upon in Guamv. QGuerrero, 290 F.3d

1210 (9th G r. 2002) where the defendant was prosecuted under the
statutes of Guamfor inportation of controlled substances. The
court of appeals first determ ned that the RFRA applied to Guam
an unincorporated territory of the United States, an issue which
arose in light of the Suprene Court’s declaration in Gty of

Boerne v. Flores, 521 U S. 507, 532 (1997), that the RFRA was

unconstitutional as applied to the states. The court then
rejected the RFRA defense to the inportation charges, holding

that this statute did not substantially burden Guerrero’ s free
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exerci se of his Rastafariani sm because “we are satisfied that

Rast af ari ani sm does not require inportation of a controlled

substance, which increases the availability of controlled
subst ances and nmakes it harder for Guamto control.” 1d. at
1223. The court left open the question whether a statute
proscribing sinple possession of marijuana m ght substantially
burden defendant’s ability to practice Rastafarianism

The hol di ngs of Bauer and Guerrero are extrenely
limted, nerely stating that the RFRA m ght create an affirmative
def ense to sinple possession charges. The cases do not address
the issue of the RFRA as an affirmative defense to a prosecution
for possession of a controlled substance within a national park,
the issue in this case. Forchion and Duff m sread those cases as
squarely holding that the RFRA creates an absolute affirnmative
defense for a Rastafarian to any prosecution for sinple
possessi on of marijuana, particularly when the prosecution arises
from conduct involving the use of marijuana in an all eged
religious cerenony on federal property. Throughout the course of
this prosecution, defendants have al so consistently ignored the
fundanmental |egal principle that the Free Exercise C ause of the
First Anmendnent guar antees absol ute constitutional protection of
religious belief, but only qualified protection of religious

conduct. Cantwell v. Connecticut, 310 U S. 296, 303-04 (1940).
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Wth respect to the issue of the RFRA's affirmative
defense, neither the parties nor the Court disagreed with the
following legal principles. Under limted circunstances, the
RFRA creates an affirmative defense in a crimnal prosecution
To state a prima facie free exercise claim a defendant nust
establish, by a preponderance of the evidence, three threshold
requi renents: “The governnental action nust (1) substantially
burden, (2) a religious belief rather than a phil osophy or way of
life, (3) which belief is sincerely held by the defendant.”

United States v. Meyers, 95 F.3d 1475, 1482 (10th Cr

1996) (citations omtted). Only if the defendant establishes

t hese threshold requirenents does the burden shift to the
government to denonstrate that the chall enged regul ation furthers
a conpelling state interest in the |least restrictive manner. |d.
The Third G rcuit has held that these sane standards apply when a

def endant asserts the RFRA in a civil action. Adans v. C.I.R

170 F. 3d 173, 176 (3d Gr. 1999). This Court applied those

principles in United States v. Phil adel phia Yearly Meeting, 322

F. Supp. 2d 603, 608 (E.D. Pa. 2004).

A substantial burden “is one that forces adherents of a
religion to refrain fromreligiously notivated conduct, inhibits,
or constrains conduct or expression that manifests a central

tenet of a person’s religious beliefs, or conpels conduct or
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expression that is contrary to those beliefs.” Mck v. O Leary,

80 F.3d 1175, 1179 (7th Cir. 1996).

Def endants failed to sustain their burden that the
governmental action in prosecuting them for possession of
marijuana within I ndependence National Hi storical Park
substantially burdened their religion. The focus of Judge
Rapoport’s inquiry in this regard was whet her defendants’
Rastafarian religion required themto snoke marijuana in
| ndependence National Historical Park. This focus was consi stent
with the cases addressing the factual situation of the
applicability of the RFRA in crimnal marijuana prosecutions,
Bauer and Guerrero, where the question was whet her Rastafariani sm
requi red any of the conduct which fornmed the basis of the
prosecuti on.

Knowi ng that they had to establish the affirmative
def ense, defendants elected to present no evidence about their
prof essed religion beyond the testinony of Forchion. Wen the
government asked Forchion the foll owi ng question: “Were is it
witten in your religion that you're required to hold what you
call a religious cerenony and snoke nmarijuana in | ndependence
Nati onal Historical Park?,” he answered: “No where.” App. 72.
Forchion’s own counsel then stated: “I have nothing in |ight of

that.” In light of this defense concession, Judge Rapoport
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correctly found that the defendants could not establish that this
prosecution substantially burdened their religious beliefs.
Both before the trial court and on this appeal,

defendants repeatedly cite the case of O Centro Espirita

Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973 (10th

Cir. 2004)(en banc) where the court of appeals affirned the
district court’s issuance of a prelimnary injunction against the
enforcenent of the Controlled Substances Act as it pertained to
the inportation, possession, and distribution of hoasca for
religious cerenpbnies. |In that context, the governnment conceded
that the religious organization had established a prim facie
case under RFRA, and then litigated whether it had a conpelling
interest in prohibiting hoasca under the Controlled Substances
Act. The defendants cannot avail thenselves of the governnment’s
concessi on because it occurred in a factual situation which
involved a different drug and the private practice of religion,
not a factual situation involving efforts to allegedly practice
religion publicly within a national park

A central point about the O Centro case, and one not
acknow edged by defendants, is that it exenplifies how free
exerci se cases should be litigated because there the nenbers of
t he church sought an injunction to enjoin the governnent from

enforcing the Controll ed Substances Act, a vastly preferable way
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to proceed than the one chosen by the defendants where they
proceeded to break the | aw and then sought a determ nation that
t heir conduct was | awful under the RFRA

Def endants al so chose to break the law in | ndependence
Nat i onal Historical Park w thout recognizing that a national park
is a unique place and a different forumthan a public street. A
national park is space reserved for the public at public expense
for a special purpose. |ndependence National Historical Park, if
not the nost inportant, is one of the nost inportant national
par ks because it displays the history of the creation of Anmerican
governnment. MIllions of visitors conme to Philadel phia from al
over the world every year to view that history and defendants
whol |y ignored the inpact on those visitors on the three
Sat ur days when they chose | ndependence National Historical Park
as a public place to use nmarijuana.

I n summary, Forchion and Duff were engaged in the
public action of protesting the marijuana | aws and concl uded t hat
t hey could snoke marijuana in the course of that event and shield
t hensel ves from prosecution by calling their public protest a
private religious cerenony. Inportantly, they chose to engage in
this conduct; their professed Rastafarianismdid not require them

to engage in this conduct. It is this choice, exercised on
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occasi onal Saturdays, which elimnates the affirmative defense.
The trial court did not err.

B. THE DEFENDANTS DI D NOT' ESTABLI SH THAT THE STATUTORI LY-
MANDATED CONDI TI ONS OF PROBATI ON RELATI NG TO DRUG USAGE
SUBSTANTI ALLY BURDENED THEI R PRACTI CE OF THEI R
RASTAFARI AN RELI G ON BECAUSE THEY DI D NOI' ESTABLI SH
THAT THEY CANNOT PRACTI CE THEI R RELI G ON W THOUT USI NG
MARI J UANA.

St andard of Revi ew

To the extent that this issue involves the factua

findings of the trial judge, this Court reviews for clear error.

United States v. Weaver, 267 F.3d 231, 235 (3d Gr. 2001), cert.
deni ed, 534 U.S. 1152 (2002).

To the extent that this issue involves the trial
judge’s interpretation of a federal statute, this Court’s review

is plenary. Gbbs v. Cross, 160 F.3d 962, 964 (3d G r. 1998).

Di scussi on

Def endants contend that the statutorily-mndated
conditions of probation relating to drug use violate the RFRA
because these conditions substantially burden their exercise of
their Rastafarian beliefs. As with their efforts to establish an
affirmati ve defense to the crimnal charges, the defendants
failed to establish the role of marijuana in the practice of

their religion and therefore, failed to establish that the
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condi tions of probation substantially burdened their religious
practice.

In their briefs, defendants nake many fact ual
assertions about their usage of marijuana as Rastafarians.
However, these assertions go far beyond the record they
est abl i shed bel ow, and that record does not establish that the
use of marijuana is necessary to the practice of Rastafariani sm

To invoke the protections of the RFRA, the defendants
needed to establish with precision the place of marijuana use in
the Rastafarian religion, that is conduct that manifests a
central tenet of the religion. The record contains sone evidence
that marijuana use is part of the defendants’ faith, but that
evidence is |limted to sone testinony fromthe defendants that it
is the sacranent of the faith. App. 132, 148-149. However, the
defendants al so of fered evi dence about other Rastafarian

religious practices and sinply did not establish that they cannot
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practice their religion wthout snoking marijuana.® Forchion
hinsel f admtted that while he was on parole in the New Jersey
state court system he refrained fromusing marijuana. That
adm ssion indicates that one can practice Rastafariani smw thout
snoki ng marij uana.

One reported decision considers an RFRA challenge to

drug usage supervised rel ease conditions? i nposed on a

Rastafarian, United States v. Jefferson, 175 F. Supp.2d 1123 (N. D
Ind. 2001). There the district court was faced with a record
whi ch established that snoking marijuana was a main doctrine of

Rast af ari ani sm but had no evidentiary basis on which to nake a

'Def endants repeatedly raised the question of why Native
Ameri cans can possess peyote when they cannot possess narij uana.
An interesting discussion of this issue is found in MBride v.
Shawnee County, 71 F. Supp.2d 1098 (D. Kan. 1999). 1In rejecting
t he defendant’ s habeas corpus chall enge on equal protection
grounds, the district court found that Rastafarians were not
simlarly situated to Native Anericans because “their marijuana

use i s ubcontrolled.” The court cited testinony that “the
Rastafarian religion is a |l oosely structured religion, the
practice of which is primarily up to the individual. The

Rastafarian faith has no central text to direct marijuana use.
Rast af ari ans snoke marijuana either in a group or ‘whenever the

mood strikes.” . . . [there is] no set tinme, anount, or procedure
for snmoking the marijuana as part of the Rastafarian faith.” 1d.
at 1101.

The mandatory conditions of supervised release are found in
18 U.S.C. § 3583(d) whereas the mandatory conditions of probation
are found in 18 U S.C. § 3563(a). However, the drug usage
conditions are the same so the Jefferson opinion applies to the
issue in this case.
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determ nation about the religiously-required |evel of usage, and
therefore assuned that the defendant’s constant usage was
consistent with his religious practice. |d. at 1128-29. The
government submits that such an assunption is unwarranted and
that this Court should follow the requirenents of the RFRA and
wher e defendants have not offered specific evidence about when
marijuana use is required by their religion, hold that defendants
have not net their burden of proof.

The Jefferson court proceeded to consider whether the
government coul d establish that the supervised rel ease conditions
furthered a conpelling state interest in the |east restrictive
manner, and concluded that it did. Two reasons asserted by the
government as to why it had a conpelling interest in regulating
t he defendant’ s conduct were “its health and safety interest in
prohibiting [the defendant’s] use of marijuana” and its “interest
inuniformy enforcing drug laws.” 1d. at 1130. The district
court summari zed the governnent’s position as foll ows:

At the hearing the Government requested that the
court take judicial notice of certain statutory

provi sions nanely, 21 U S.C. § 801(2), 21 US.C

§ 812(b)(1)(a)-(c); 21 U.S.C. § 811; 21 U.S.C

§ 844(a); and 21 U.S.C. 8§ 841. Title 21, section 801

sets forth the Congressional findings and decl arations

relating to the Controlled Substances Act (“the Act”).

Specifically, 8 801(2) is a Congressional finding

stating that “[t]he illegal inportation, manufacture,

di stribution, and possession and i nproper use of
control | ed substances have a substantial and
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detrinental effect on the health and general welfare

of the Anerican people.” The Governnent al so points
out that marijuana is a Schedule | controlled

subst ance under the Act and has been classified as
such because of the rationale provided in 21 U. S. C

§ 812(b)(1)(a)-(c), that is, that the drug has a high
potential for abuse, has no currently accepted nedi cal
use, and there is a lack of safety for use of the drug.
Finally, the Governnent notes that 21 U S.C. § 841 and
8 844 prohibit the possession of marijuana in addition
to the manufacturing, distribution, and di spensing
controll ed substances. Thus, the Government’s position
is that there is a conpelling governnent interest in
enforcing all the drug laws in a uniform manner and in
regulating the distribution of illegal drugs to protect
the health and safety of United States citizens.

Id. The court accepted these argunents and concluded that a
conpel i ng governnent interest existed which justified the
substanti al burden on the defendant’s freedom of religious
expr essi on.

The court cited two other rationales for its
conclusion. First, “there is a conpelling governnent interest in
t he uniform application of conditions of supervised release to
all defendants.” 1d. Second, the legislative history of the
RFRA denonstrated that Congress did not intend the |law to provide
an automatic defense to drug |laws, and directed courts to | ook to
exi sting free exercise cases for guidance. Al such cases
“*accepted the congressional determination that marijuana in fact

poses a real threat to individual health and social welfare, and

[ have] upheld the crimnal sanctions for possession and
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di stribution of marijuana even where such sanctions infringe on
the free exercise of religion.”” 1d. at 1131 (citation omtted).

Finally, the court found that the conditions of
supervi sed rel ease were “the least restrictive neans of
acconpl i shing the objective of enforcing the drug | aws and
protecting the health and public safety of citizens” because
“Ialny judicial attenpt to carve out a religious exception wll
result in significant adm nistrative problenms for the probation
of fice and open the door to a nyriad of clainms for religious
exceptions.” 1d. at 1132.

Assum ng arguendo that Forchion and Duff had
established that the probationary conditions prohibiting drug use
substantially burdened their religious practice, the governnent
submits that this Court can reach the sanme concl usions as the
Jefferson court wthout the necessity of a remand because the
Court can take judicial notice of the sane statutes and

| egi sl ative history.
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V. CONCLUSI ON

For the reasons stated above, the governnent
respectfully requests that the judgnents of the magi strate judge
be affirnmed.

Respectful ly subm tted,

PATRI CK L. MEEHAN
United States Attorney

KRI STIN R HAYES
Assi stant United States Attorney
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