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             1            (Whereupon the following occurred in open court at

             2   2:29 o'clock p.m.:)

             3            THE COURT:  We're going to proceed in the matter of

             4   United States versus Patrick Duff and Edward Forchion.  All

             5   right.

             6            COURT CLERK:  Okay, shall we swear them in?

             7            THE COURT:  Yes.

             8            COURT CLERK:  All those testifying in these matters

             9   please raise your right hand, state your full name, spell

            10   your last name for the record.  We'll start here.

            11            THE DEFENDANT:  Edward Forchion, F-o-r-c-h-i-o-n.

            12            THE DEFENDANT:  Patrick Duff, D-u-f-f.

            13            COURT CLERK:  Remain standing.

            14            THE WITNESS:  William Raften, R-a-f-t-e-n.

            15            THE WITNESS:  I'm Dennis Murphy, M-u-r-p-h-y.

            16            THE WITNESS:  Anthony Salvemini, S-a-l-v-e-m-i-n-i.

            17            (Whereupon the witnesses are sworn)

            18            MS. HAYES:  May I proceed, your Honor?

            19            THE COURT:  You may.

            20            MS. HAYES:  Your Honor, just to set the stage here

            21   we are here on citation notices that were issued on three

            22   different dates, December 20th of '03 at which time both

            23   defendants were cited for possession of a controlled

            24   substance.  March 20th of '04, both defendants on that date

            25   were cited for possession and also with interfering with a
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             1   lawful agency function and finally April 17th of '04 when

             2   both defendants were again cited for possession of a

             3   controlled substance and interfering.  And if I may, your

             4   Honor, I have at least one ranger witness on each of these

             5   instances.  I think just because this case may go on appeal

             6   I'm going to ask them to testify from the witness stand just

             7   so the record is clear if that's all right with your Honor?

             8            THE COURT:  Uh-huh.

             9            MS. HAYES:  May I proceed.

            10            THE COURT:  Yes, but before I do that I want an

            11   offer of proof, videotape, what is that, what is it you're

            12   going to use that for?

            13            MR. FORCHION:  Your Honor, what it was I wanted to

            14   demonstrate exactly so the Court is clear exactly what

            15   happened on that date.  To be honest with you this tape could

            16   actually be used by the prosecution as their proof that we

            17   did what we're accused of doing also.  Clearly what it is we

            18   were having a religious demonstration and we were interrupted

            19   by officers.

            20            THE COURT:  How many people were having a religious

            21   demonstration?

            22            MR. FORCHION:  Well, there was others but only

            23   Patrick and I got cited.

            24            THE COURT:  All right, call your witness.

            25            MS. HAYES:  Yes, the government would begin by
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             1   calling Ranger William Raften.

             2            COURT CLERK:  They're already sworn in.

             3            MS. HAYES:  Yes.

             4            WILLIAM RAFTEN, Witness, Sworn

             5                         DIRECT EXAMINATION

             6   BY MS. HAYES:

             7   Q   How long have you been a ranger with the park service?

             8   A   Nine years.

             9   Q   And how long have you been assigned to Independence

            10   National Historical Park?

            11   A   Just under two years.

            12   Q   All right, and were you on duty on Saturday, December

            13   20th of last year?

            14   A   December 20th?

            15   Q   I'm sorry, Saturday, December 20th of 2003?

            16   A   Yes.

            17   Q   Would you very briefly describe for Judge Rapoport what

            18   happened on that date with these two defendants?

            19   A   Yes, your Honor, the afternoon of December 20th I

            20   observed Mr. Forchion and Mr. Duff leading a marijuana

            21   legalization rally in the park.  This was located right in

            22   front of Independence Hall and to the side of the liberty

            23   bell center.

            24   Q   Now, let me, I said I wasn't going to do this but let me

            25   just do this for a moment.  What time of the day did this

5

             1   occur?

             2   A   Well, the protest began approximately, refer to my report

             3   here, I don't know exactly, approximately 2:30ish.  But at

             4   approximately 16:20 I did observe Mr. Duff light a marijuana

             5   cigarette, smoke it, pass it over to Mr. Forchion.  He smoked

             6   it and as he passed it back over to Mr. Duff is when I made

             7   the contact.

             8   Q   All right, so you had observed the two defendants and

             9   others engage in this protest for about an hour and a half

            10   before you observed this smoking?

            11   A   I'm not 100 percent sure when it started but it was

            12   certainly for some time.

            13   Q   All right, and besides the two defendants who you

            14   ultimately cited, how many other individuals to your best

            15   estimate were involved in this protest?

            16   A   I don't know for sure but to guess I'll say 25.

            17   Q   Okay, and besides yourself were other rangers from the

            18   park involved in policing this incident?

            19   A   Yes, at the time Rangers Bremmer, Saperstein, Deeves,

            20   Regalmeyer (ph), Coles, Moterelli, Salvemini, Troxel,

            21   Vlascel, Roberts, Quetzel, Moody, Riley and Mally were all in

            22   the area.

            23   Q   All right, in addition to yourself?

            24   A   In addition to myself.

            25   Q   All right and Ranger Raften, to your knowledge had the
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             1   defendants applied for a permit to protest in the park before

             2   the date of this incident?

             3   A   No.

             4   Q   Okay, they were not there pursuant to a permit as far as

             5   you know?

             6   A   Correct.

             7   Q   Okay.  Now, focusing in and, again, let's be more

             8   specific, you testified about this a moment ago but at about

             9   16:20 which is 3:20 in the afternoon, is that correct?

            10   A   4:20.

            11   Q   4:20, I always do this wrong, say it in real time, not

            12   military time.  So, we're talking about 4:20 in the

            13   afternoon, is that correct?

            14   A   Correct.

            15   Q   All right, would you just tell the judge exactly what you

            16   observed?

            17   A   I observed Mr. Duff and Forchion, I believe it was Mr.

            18   Duff was speaking in a megaphone at the time indicated it's

            19   now time to smoke or one of the two indicated that and Mr.

            20   Duff provided marijuana cigarette, lit it, took a puff out of

            21   it, handed it to Mr. Forchion. He took a puff on that and

            22   then handed it back to Mr. Duff.  The marijuana cigarette was

            23   seized and tested and tested positive for marijuana.

            24   Q   All right, and just for the record, are the two

            25   individuals here at the table.  Which one of them is Mr.
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             1   Duff?

             2   A   Mr. Duff is the individual on the left who's raising his

             3   hand.

             4            MS. HAYES:  And the record reflects that the witness

             5   has identified Mr. Duff. 

             6   BY MS. HAYES:

             7   Q   And Mr. Forchion is the individual next to him?

             8   A   The individual at the defense table sitting on the right.

             9            MS. HAYES:  Same request, your Honor, may the record

            10   so reflect?

            11            THE COURT:  The record will so reflect.

            12   BY MS. HAYES:

            13   Q   After you observed the two defendants smoke the marijuana

            14   cigarette, what did you do at that point?

            15   A   I approached Mr. Forchion and Ranger Regalmeyer

            16   approached Mr. Duff.  Ranger Regalmeyer took the marijuana

            17   cigarette from Mr. Duff which was taken into evidence which I

            18   have right here.

            19            MS. HAYES:  For the record, your Honor, could I mark

            20   that and move that as Government Exhibit 1?

            21            THE COURT:  You may.

            22            (Government Exhibit 1 received in evidence)

            23            THE WITNESS:  At that time I contacted Mr. Forchion. 

            24   I asked him if he had, I asked him for his identification. 

            25   He handed me a card, I believe was a identification card and
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             1   he did not have a driver's license.  I asked him if he had

             2   any weapons and he said no.  And I asked him for consent to

             3   search which he said no and I did opt to do a Terry frisk

             4   because the association of drugs and weapons.  Followed

             5   through and issued him a violation notice and he was

             6   released.

             7   BY MS. HAYES:

             8   Q   Okay, and did Ranger Regalmeyer do the same thing with

             9   respect to Mr. Duff?

            10   A   Yes.  Well, I take that back, he, I wasn't exactly

            11   watching.  I don't believe he searched him or did a terry

            12   frisk on him but he did issue a violation notice.

            13   Q   Okay.  And the marijuana cigarette that was seized and

            14   we've marked as Government Exhibit 1 that was tested for the

            15   presence of marijuana?

            16   A   Correct.

            17   Q   And who actually did that testing?

            18   A   Ranger Regalmeyer.

            19   Q   But you are familiar with that testing?

            20   A   Yes.

            21            MS. HAYES:  The government has no further questions.

            22            THE COURT:  Generally each of you may ask the

            23   officer questions.

            24            MR. DUFF:  May I?

            25            THE COURT:  You may.
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             1                         CROSS-EXAMINATION

             2   BY MR. DUFF:

             3   Q   Officer, how did you know it was marijuana cigarette that

             4   we were smoking, how far away were you?

             5   A   I was initially watching the proceedings from about 40

             6   feet away and when you indicated it was time to smoke

             7   marijuana and I observed what appeared to be a marijuana

             8   cigarette and as I approached I was able to smell it.k

             9   Q   Are they the words that I used that it was time to smoke

            10   marijuana?

            11   A   I don't recall.

            12   Q   You think, did I say anything about marijuana on the loud

            13   speaker?

            14   A   That is the impression I have.  And you have the tapes so

            15   we could refer to that exactly.

            16   Q   And from 40 feet away you identified it was a marijuana

            17   cigarette based upon what I said or what I was doing?

            18   A   Like I just testified to, it was a pro marijuana protest. 

            19   You indicated it was time to smoke and it appeared to be a

            20   marijuana cigarette and upon my approach I did smell what

            21   appeared to me to be marijuana.

            22   Q   Was there any public harm to come of two men standing

            23   there smoking a marijuana cigarette?

            24            MS. HAYES:  Objection, your Honor.

            25            THE COURT:  Sustained.
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             1   BY MR. DUFF:

             2   Q   Did you see any crime being committed?

             3   A   Yes.

             4   Q   And that was us smoking a marijuana cigarette?

             5   A   Possession of a controlled substance.

             6   Q   Do you know about the 1993 Religious Freedom Restoration

             7   Act?

             8   A   Just from the paperwork.

             9            THE COURT:  I'm going to interrupt you, who was this

            10   group?

            11            MR. DUFF:  There was about 20 to 40 people and this

            12   is what I'd like to say first.  We advertised that we were

            13   going to be here in only --

            14            THE COURT:  But who was the sponsor of this, who or

            15   what organization?

            16            MR. DUFF:  Us.

            17            THE COURT:  What does that mean?  What is the

            18   organization?

            19            MR. DUFF:  There is no organization.

            20            THE COURT:  They've identified it as --

            21            MR. DUFF:  We're citizens that were holding --

            22            THE COURT:  It's been identified as what was called

            23   a marijuana protest, is that accurate?

            24            MR. DUFF:  No, he identified it as that.

            25            THE COURT:  What did you advertise?
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             1            MR. DUFF:  We were having a freedom of speech rally

             2   for freedom of religion rally.

             3            THE COURT:  Oh, okay.

             4            MR. DUFF:  Also an end to the war in Iraq rally.

             5            THE COURT:  Okay, got it all covered.

             6            MR. DUFF:  Yeah.

             7            THE COURT:  All right.

             8            MR. DUFF:  We have signs to show it's to end the war

             9   on drugs and end the war in Iraq.

            10            THE COURT:  Right.  Okay, go ahead.

            11   BY MR. DUFF:

            12   Q   Your understanding of the 1993 Freedom of --

            13   A   Excuse me, if I may interrupt, the hand out that you gave

            14   out there indicates that it's a religious use of marijuana

            15   protest.  So, that would indicate that it is marijuana

            16   related which I could enter into an exhibit if you like.

            17   Q   We're not disputing we smoked marijuana.  That's why I

            18   actually turned you over to the officer.  What I'm disputing

            19   is the fact that it was a religious ceremony that was

            20   interrupted by the officer whereas if you read the Religious

            21   Freedom Restoration Act is perfectly legal for us to have a

            22   ceremony without the government abridging the ceremony.  So,

            23   I want to ask your understanding of the 1993 Religious

            24   Freedom Restoration Act.

            25            MS. HAYES:  Objection, your Honor, it's an improper
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             1   question of this witness.  The Religious Freedom Restoration

             2   Act is an act --

             3            MR. DUFF:  It's a law, sir.

             4            MS. HAYES:  Can I finish and then you can speak.

             5            THE COURT:  Don't interrupt.  Go ahead, Counselor.

             6            MS. HAYES:  Thank you, your Honor.  That is a law I

             7   think it's up to the defendants to present argument about

             8   that and for your Honor to rule on the applicability.

             9            THE COURT:  First of all the witness --

            10            MS. HAYES:  What the officer's understanding is of

            11   that is beyond the scope.

            12            THE COURT:  The witness is neither a lawyer or

            13   anyone connected with the government in the sense that he

            14   would know what it means so it's your job to make that case,

            15   not his.

            16            MR. DUFF:  As I stated one of the protest, I just

            17   want this to go on record, that it's okay for a defendant to

            18   be, I'm sorry, an officer to be ignorant of the law but not a

            19   defendant.  Ignorance is not an excuse as a defense yet for

            20   an officer it's an excuse as a rights violation.

            21            THE COURT:  I'm not sure that either one of you

            22   understand that, you know, what this law is all about.  Now,

            23   I've already answered that and the answer to you question is

            24   yes, he is not an expert.  You are going to be an expert,

            25   then be an expert.  He's not, now.
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             1   BY MR. DUFF:

             2   Q   And you stated that Officer Regalmeyer did the same thing

             3   to me and he searched me.

             4   A   No, I didn't.  I corrected myself.

             5   Q   Okay.  Is there a reason that you searched him knowing

             6   that we advertised what we were doing and that we actually

             7   came to you before the protest and handed out flyers to the

             8   park police stating that we were going to be there that day. 

             9   Do you think it was reasonable that you searched him for

            10   weapons?

            11   A   I do.

            12   Q   You do?

            13   A   Absolutely.

            14   Q   And you think it's reasonable that an African-American

            15   was searched and not the caucasian man on the same event?

            16   A   That is not up to me.  I did not contact those people. 

            17   It is officer discretion how we're going to deal with

            18   everything and how every situation is conducted.

            19            THE COURT:  Let me interrupt you.  The procedure

            20   that the officer used is standard procedure and they did

            21   whatever their standard procedure is.  We've heard that

            22   testimony any number of times.

            23            MR. DUFF:  Sir, if it was standard procedure why

            24   wasn't the same procedure taken with both of us not only that

            25   time but the second time.
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             1            THE COURT:  They don't have to.  They don't have to.

             2            MR. DUFF:  They don't have to?

             3            THE COURT:  No.  That's like saying I got a parking

             4   ticket and you didn't and you were, you know, don't go there. 

             5   Now, go ahead.

             6   BY MR. DUFF:

             7   Q   Sir, that's what happened not only one time but two times

             8   where I was not touched and he was searched fully.

             9            THE COURT:  What's the relevancy of that?

            10            MR. DUFF:  Pardon me?

            11            THE COURT:  What pray tell is the relevance --

            12            MR. DUFF:  Well, I'll tell you the relevancy because

            13   in our jails that's about 75 percent African-American.

            14            THE COURT:  Well, that's not what this case is about

            15   so stop doing that.  You're talking about marijuana and

            16   religion.  Stick with that subject.  Don't try and cure all

            17   the ills of the world here today.  Now, proceed.

            18            MR. DUFF:  Sir, it's one example of the racism in

            19   our system.  And if you don't believe --

            20            THE COURT:  Make that case.  I understand that.  You

            21   know, we've certainly hear that before.  You're telling me

            22   that somehow you're being deprived of some religious right. 

            23   Now, would you please stay with that, please.

            24            MR. DUFF:  No problem.

            25            THE COURT:  Go ahead.
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             1   BY MR. DUFF:

             2   Q   Okay, do you know what a Rastafarian is?

             3   A   In very basic superficial terms.

             4   Q   Do you know that Rastafarians use canvas as their

             5   sacrament.

             6            MS. HAYES:  Objection, your Honor, if this is their

             7   defense this isn't their witness.

             8            THE COURT:  I understand and those objections are

             9   sustained.  If you're going to make that case you've got to

            10   make it.  You don't ask him, you make it.

            11            MR. DUFF:  Okay, no further.

            12            THE COURT:  Now, yes?

            13            MR. FORCHION:  May I also ask questions?

            14            THE COURT:  Yes you may.

            15                         CROSS-EXAMINATION

            16   BY MR. FORCHION:  

            17   Q   Officer Raften, right?

            18   A   Yes, sir.

            19   Q   Do you happen to know the penalty for the crime was that

            20   you accused us of?

            21   A   For the possession of a controlled substance is a

            22   collateral of $150 and I'm not sure what the collateral is

            23   for the failure to get a permit or for the disorderly

            24   conduct.

            25            THE COURT:  I have them here on the citation
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             1   possession of controlled substance is $150, interfering with

             2   an agency function there's a fine of $500 and six months,

             3   optional, and or six months in prison or both and I think

             4   that's the same of both defendants.

             5            THE WITNESS:  If they didn't get a permit it would

             6   be a separate violation of superintendence.

             7            THE COURT:  Okay.  All right.

             8   BY MR. FORCHION:  

             9   Q   Did you issue a citation for failure to have a permit?

            10   A   No, sir, I gave you a warning.

            11   Q   Do you have religious beliefs?

            12   A   I'm sorry.

            13            MS. HAYES:  Objection, your Honor.

            14            THE COURT:  Sustained, not relevant.  Go ahead.

            15   BY MR. FORCHION:  

            16   Q   Are religious beliefs allowed in this country to your

            17   knowledge.

            18            MS. HAYES:  Objection, your Honor.

            19            THE COURT:  Sustained.  Now, stop doing that. 

            20   You're here to convince the Court that you're a Rastafarian

            21   and that somehow that allows you smoke marijuana, isn't that

            22   what you're here for?

            23            MR. FORCHION:  When we put our case on that's what

            24   we will do.  I'm cross-examining to see, he's presenting

            25   himself as an officer of the Court.
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             1            THE COURT:  Right.

             2            MR. FORCHION:  I wanted to just see how he deals

             3   with the public in such a public place with religious

             4   beliefs.

             5            THE COURT:  That's not relevant to this case.  You

             6   have a subject, stay with it, please.  Now, go ahead.

             7   BY MR. FORCHION:  

             8   Q   During the course of your nine years with the park police

             9   have you ever had another issue dealing with religion at the

            10   park?

            11            MS. HAYES:  Objection, relevance, your Honor.

            12            THE COURT:  Sustained, there's not a shred of

            13   relevancy to that question, sir, none.

            14   BY MR. FORCHION:  

            15   Q   According to that document you have --

            16            MS. HAYES:  I'm sorry to interrupt you, sir, because

            17   I wanted for the record, I must have interjection with the

            18   defense, why don't we mark as Government Exhibit 2 and also

            19   move that into evidence.

            20            THE COURT:  Which is it?

            21            MS. HAYES:  The handout that the defendant --

            22            THE COURT:  Yes, oh, yes, absolutely we'll make that

            23   part of the record.  Let me see that.

            24            (Plaintiff's Exhibit 2 received in evidence)

            25            MS. HAYES:  Thank you, your Honor.
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             1   BY MR. FORCHION:  

             2   Q   Officer, after you read that exhibit was it your

             3   understanding the defendants here believed that what we were

             4   doing was legal?

             5            MS. HAYES:  Objection, your Honor, this is again not

             6   relevant.

             7            THE COURT:  It's not and your objection is

             8   sustained.  They issued citations.  That ought to tell you

             9   whether they thought it was, you know, legal or not.

            10   BY MR. FORCHION:  

            11   Q   You said we were using a bullhorn.  When you listened to

            12   the words we were saying, while we were using a bullhorn, did

            13   we indicate that we felt what we were doing was legal?

            14   A   I don't believe that you said anything that would

            15   indicate that you were knowingly breaking the law but I

            16   actually wasn't paying too much attention to what you were

            17   saying, quite honestly.

            18   Q   Did you observe that we had videotape, video cameras at

            19   this event?

            20   A   Several.

            21   Q   So, if, in fact, at some point when we present our

            22   videotape and you hear our words will you then recomment on,

            23   reanswer that question I asked you?

            24            MS. HAYES:  Objection, your Honor, that's not a

            25   proper question.
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             1            THE COURT:  Sustained.

             2            MR. FORCHION:  I didn't phrase it right but --

             3            THE COURT:  Let me ask you something, why don't you

             4   have a lawyer.

             5            MR. FORCHION:  We do.

             6            THE COURT:  Where is he?  What do you mean you do?

             7            MR. FORCHION:  Well, we had an argument about that. 

             8   The guy didn't show up.  He hasn't been cooperative as far as

             9   I understand --

            10            THE COURT:  Well, wait a minute.  You hired him,

            11   you've paid him?

            12            MR. DUFF:  No, he was doing it pro bono.

            13            MR. FORCHION:  Matter of fact, he showed up, he's on

            14   the video saying that he's going to be our lawyer but, you

            15   know --

            16            MR. DUFF:  He has a rape trial today, sir.

            17            THE COURT:  What?

            18            MR. DUFF:  He has a rape trial today.

            19            THE COURT:  Wait a minute.  You know, if you're

            20   telling me you have a lawyer --

            21            MR. FORCHION:  He hasn't entered an appearance on my

            22   behalf so as far as I'm concerned he's not my lawyer.

            23            THE COURT:  Well, let me ask you something, you

            24   know, are you going to get a lawyer because I think you

            25   should have one.
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             1            MR. FORCHION:  Well, we'll rely on your ruling,

             2   maybe, maybe not to go to the Appellate Court.  That's all we

             3   really wanted.  We came here on purpose do this.

             4            THE COURT:  Well, I understand that.

             5            MR. FORCHION:  So, I don't think it would really

             6   make a difference right now.

             7            THE COURT:  Okay, Mr. Duff, same thing?

             8            MR. DUFF:  Well, I mean, the assumption that it's

             9   going to go to an Appellate Court already, I think that

            10   should be shown on the record.  I think it should be heard

            11   here as it is.

            12            THE COURT:  That's not my question.  You know, your

            13   associate said, no, we don't really have a lawyer.  Is that

            14   what you're saying?

            15            MR. DUFF:  Well, he's not here so...

            16            THE COURT:  I understand that but that's not the

            17   point.

            18            MR. DUFF:  What happened is the last time we came

            19   into the courtroom we checked with the court clerk.  Our

            20   attorney said he couldn't be there that day.  We told the

            21   court clerk that he couldn't be there that day.

            22            THE COURT:  Yeah.

            23            MR. DUFF:  Today when we came into court we did the

            24   same thing except we didn't say our attorney couldn't show

            25   up, we just checked in.
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             1            COURT CLERK:  Well, you said you didn't have an

             2   attorney.  I asked you.  You said Mr. Cord isn't going to be

             3   our attorney.

             4            MR. FORCHION:  Okay, well, we have difference of

             5   opinions on that.  I wrote him off a long time ago.

             6            MR. DUFF:  Can I speak?

             7            THE COURT:  Yes, yes, go ahead.

             8            MR. DUFF:  The young lady here, I appreciate you

             9   saying to the court clerk that to keep him here because we

            10   ran out of here last time.  We're not running anywhere, I'm

            11   letting you know, your Honor.

            12            THE COURT:  There's no jeopardy for that.  Don't go

            13   there.

            14            MR. DUFF:  We're showing videos.

            15            THE COURT:  You know, there's no harm befalls you. 

            16   All I want to know is do you have a lawyer?

            17            MR. DUFF:  No.

            18            THE COURT:  Should you have a lawyer?  

            19            MR. DUFF:  Not today.

            20            THE COURT:  Do you want a lawyer?

            21            MR. DUFF:  No, not today.

            22            MS. HAYES:  Your Honor, I will inform the Court I

            23   spoke yesterday to Michael Coard, C-o-a-r-d, whose name Mrs.

            24   Nicholas had given me last time.

            25            THE COURT:  Uh-huh.
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             1            MS. HAYES:  And he explained to me, he is an

             2   attorney admitted to practice, he practices with the Bizer

             3   Law Center and he advised me was that he was not the attorney

             4   of record for these gentleman, that he was an attorney

             5   adviser and if he could be here he would be here but it was

             6   his understanding that they were going to proceed, you know,

             7   without him.

             8            THE COURT:  So, that's what we've apparently been

             9   told.

            10            MR. FORCHION:  Yes.

            11            THE COURT:  Okay, go ahead.

            12   BY MR. FORCHION:   

            13   Q   Do you happen to understand the freedom of religion

            14   clause of the constitution?

            15            MS. HAYES:  Objection, your Honor.

            16            THE COURT:  Sustained.

            17   BY MR. FORCHION:  

            18   Q   Just curious, as far as your job description did you ever

            19   have to swear to uphold the constitution?

            20   A   Yes.

            21   Q   Do you understand the constitution that you swore to

            22   uphold?

            23            MS. HAYES:  Objection, your Honor.

            24            THE COURT:  Sustained.

            25   BY MR. FORCHION:  
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             1   Q   Just one little clause, the very first one, do you

             2   understand the very first one, freedom of protection --

             3            MS. HAYES:  Same objection, this witness is here to

             4   testify about what happened and it seems that the defendant

             5   is free to cross-examine him on that.

             6            THE COURT:  The issue of cross-exam is limited to

             7   what the man testified to.  He testified to what went on that

             8   day, what happened, what he did.  That's what you have to

             9   reserve your questions to.

            10            MR. DUFF:  Why is it then not relevant what happened

            11   that day with me not getting searched and him getting

            12   searched?

            13            THE COURT:  Sir, let's not go there, shall we not,

            14   please?

            15   BY MR. FORCHION:  

            16   Q   On that day do you believe the defendants here were

            17   engaged in a religious demonstration?

            18   A   In a what?

            19   Q   Religious demonstration.

            20            MS. HAYES:  Same objection, your Honor.  This is a

            21   legal conclusion.

            22            MR. FORCHION:  Again, on that day, on that day, he

            23   heard us speaking, we had the microphone. He had to have some

            24   thought.

            25            THE COURT:  The objection is sustained.  The man is
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             1   testifying to what he saw and what he heard.  Just stick to

             2   those kinds of cross-examination questions.

             3   BY MR. FORCHION:  

             4   Q   The question was right there.  That question was right

             5   there.  Right in between.  I just asked him what did you, on

             6   that day, when you heard us with our microphones, you

             7   testified we had a microphone.  You testified that we had

             8   cameras.  When we were speaking on the microphone to the

             9   camera were we talking about religious rights?

            10            THE COURT:  If you remember?

            11            THE WITNESS:  I don't recall that.

            12            MR. FORCHION:  That's a fair answer, that's a fair

            13   answer.  I have nothing else to say, your Honor, to this

            14   witness.

            15            THE COURT:  Okay.

            16            MS. HAYES:  No redirect, your Honor.

            17            THE COURT:  Your case, now what?

            18            MR. FORCHION:  Well, there are two other dates so

            19   are we just going to handle it all in one day?

            20            THE COURT:  We'll take them one day at a time.  Now,

            21   let's stick with this date.  I assume by the way that these

            22   three dates all reflect a similar sort of event.

            23            MR. FORCHION:  Hold a second.

            24            MS. HAYES:  Your Honor, I'm going to let the witness

            25   step down.
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             1            THE COURT:  Oh, yes, you may step down.

             2            THE WITNESS:  Thank you, your Honor.

             3            (Witness excused)

             4            MR. FORCHION:  We advertised that once a month, the

             5   third Saturday of the month that we will be at the Liberty

             6   Bell demonstrating religious freedom.  That's clearly what

             7   the whole gist of the web page talks about and refers to and

             8   that's what we show up and been doing on the first one.

             9            THE COURT:  And that directs itself to specifically

            10   what religious or freedom of religion question, what

            11   question?

            12            MR. FORCHION:  The question is we neutralize the

            13   sacrament we call marijuana, the substance we call marijuana,

            14   the substance the government bands and outlaws as part of our

            15   religious belief and being it's on federal property we

            16   deliberately came to the federal property so we could end up

            17   in Federal Court to argue what we were doing was legal and

            18   we're hoping to get a ruling or dismissal of our motion that

            19   what we were doing was legal.  We want to continue the

            20   argument further one.

            21            THE COURT:  Uh-huh.  And what is the religion?

            22            MR. FORCHION:  I, myself, have been practicing

            23   Rastafarian.

            24            MR. DUFF:  I also am Rastafarian.

            25            THE COURT:  And how do I know -- pardon?
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             1            MR. FORCHION:  Well, I was going to say this Court

             2   here in a case Steel versus Blackman the Third Circuit in

             3   2000 used this definition if you want me to read the

             4   definition?

             5            THE COURT:  Sure.

             6            MR. FORCHION:  Okay, "Rastafarian is a religion

             7   which first took root in Jamaica in the ninth century and has

             8   since gained adherence in the United States."  It refers to

             9   see encyclopedia of religions pages 96, 97, 1988 editions. 

            10   "Is among the 1558 religious groups officially stable and

            11   distinctive to be identified as one of the existing religions

            12   in this country."  Again, it refers to another encyclopedia,

            13   Encyclopedia of America, pages 870, 71, 1991 edition. 

            14            And then it states, "Standard description of the

            15   religion emphasize the use of marijuana in cultured

            16   ceremonies designed to bring the believer closer to divinity

            17   to enhance unity amongst believers, mostly marijuana know as

            18   ganja and the language of religion out rates as a sacrament

            19   that the power to raise the partakers above the mundane and

            20   to enhance their spiritual unity."  That's the definition

            21   that this Court has used in a case called Steel versus

            22   Blackman in 2000.

            23            THE COURT:  Uh-huh.

            24            MR. FORCHION:  And, again, that's exactly how we do

            25   feel and we were using our sacrament at this ceremony that we
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             1   were holding publicly.  Again, we were asking for unity. It's

             2   advertised on the web site.  It's non denominational.

             3            THE COURT:  What do you mean by unity?

             4            MR. FORCHION:  Well, we were all there opposed to

             5   certain things.

             6            THE COURT:  Like?

             7            MR. FORCHION:  The war in Iraq.  We're exercising

             8   free speech.  I've been jailed before for free speech.  I

             9   really call myself a free speech activist more than I call

            10   myself a marijuana activist.  And, of course, I believe

            11   marijuana should be legal so I'm not harassed and arrested

            12   for using what I consider a sacrament so you can call it was

            13   a legalization rally also.  We can call it several things.  

            14            But the one theme of the entire event and how it's

            15   always portrayed in the literature and on the web sites is we

            16   are performing a religious demonstration, a religious

            17   protest, an exercise in religious freedom but the whole theme

            18   through it all was religion and it's always advertised as non

            19   denominational meaning anyone can show up.

            20            THE COURT:  Isn't there some sort of organized

            21   movement I read about around the country to legalize

            22   marijuana?

            23            MR. DUFF:  Well, there's several, sir.

            24            MR. FORCHION:  There's several and I've had contacts

            25   with --
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             1            THE COURT:  Independent of your religion?

             2            MR. FORCHION:  There are several, yes.  I've had

             3   contacts with a lot of different groups.  I've gone to those

             4   speaking events a few times.

             5            THE COURT:  Uh-huh.

             6            MR. FORCHION:  I'm currently running for congress

             7   under the U.S. Marijuana party in the Third District of New

             8   Jersey and really there's a protest even that, on that day. 

             9   I also announced that I was running for office.  That's one

            10   of the things I said when I spoke, that I was running for

            11   office.

            12            THE COURT:  Well, let me tell you about running for

            13   office.  If you're unlucky you'll get elected.

            14            (Laughter)

            15            MR. FORCHION:  No one's going to elect a pothead but

            16   the pothead gets to protest.  That's all I'm trying to do.

            17   I'm trying, you know, it's a protest to bring attention to my

            18   cause.

            19            THE COURT:  I understand exactly what you're saying. 

            20   I do understand.

            21            MR. FORCHION:  Okay, and likewise this event was

            22   designed to bring attention to the larger issue of marijuana

            23   illegality.

            24            THE COURT:  Uh-huh.

            25            MR. FORCHION:  I was presenting reasons and
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             1   justifications and one of the things I was presenting was due

             2   to several court cases I've read my interpretation of this is

             3   what we were doing is legal.

             4            THE COURT:  Uh-huh.

             5            MR. FORCHION:  And that's what we were presenting to

             6   the public on that day and that's what the officers

             7   interfered with on that day.

             8            THE COURT:  Well, Terry Hayes there's your

             9   challenge.  These gentlemen say if you use marijuana and

            10   you're a Rastafarian and it's part of the religion then it's

            11   okay.

            12            MS. HAYES:  Well, your Honor, I think --

            13            THE COURT:  I think that is the question.

            14            MS. HAYES:  Yes, and I think that is the question,

            15   your Honor.  I believe what the defendants are arguing is

            16   that they have made out a religious use defense under the

            17   Religious Freedom Restoration Act which is found at Title 42

            18   United States Code, Section 2000(b)(b).

            19            And I think that the case law uniformly holds that

            20   that is not a defense to criminal prosecutions, that there

            21   are certain circumstances under which the government cannot

            22   unduly burden someone's exercise of their religious rights.

            23            For instance, I think the most classic example is

            24   certain prison regulations, for instance, as your Honor may

            25   know it appears to be part of Rastafarians that they often
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             1   wear their hair in dredlocks and there have been some cases

             2   holding that it's unreasonable for prison authorities to say,

             3   no, you can't do that, that that unduly burdens the exercise

             4   of religion.

             5            THE COURT:  Right.  Sit down.

             6            MS. HAYES:  I don't think that that applies to the

             7   situation that a group would be one thing, they applied for a

             8   permit to protest in the part.  Had they simply been

             9   protesting they would have been granted that permit.  They

            10   weren't because in applying they said that they were going to

            11   smoke marijuana in the park which is illegal.

            12            MR. FORCHION:  We never applied.

            13            THE COURT:  The gentleman here says that the Third

            14   Circuit said it's okay.

            15            MS. HAYES:  I never read any Third Circuit case --

            16            MR. FORCHION:  I didn't say that.

            17            THE COURT:  What did you say?

            18            MR. FORCHION:  I said that that was the definition

            19   used in the Third Circuit Court case.  I didn't say that's

            20   what they ruled.

            21            THE COURT:  Okay, what did they rule.

            22            MR. FORCHION:  The ruling that I have, that I do

            23   want to use which is the Ninth Circuit having, you don't have

            24   to follow it I guess but the Ninth Circuit in two separate

            25   cases that I cite here in the motion to dismiss does say the
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             1   possession of marijuana within the federal realms that there

             2   is a event the state has to find a compelling reason why

             3   adverse government actions were used in opposition of it. 

             4   And, again, I don't think we were interfering with anyone. 

             5   We were by ourselves.  We weren't blocking the building.  We

             6   were standing off to the side and just demonstrating our

             7   religious use in the park.

             8            THE COURT:  I gather, Attorney Hayes, that by the

             9   way the information they supplied in their memorandum of law

            10   is the first time you've seen that?

            11            MS. HAYES:  That is correct, your Honor.  I was

            12   handed that before court this morning.  I don't believe that

            13   their citation of the cases is accurate.  I have a copy of

            14   the case United States versus Bayer which simply construes on

            15   the constitutionality of the act and whether defendants can

            16   present an affirmative defense and my reading of it is it

            17   holds that the government would be free to proceed with

            18   criminal prosecution notwithstanding it.

            19            MR. FORCHION:  And I've read that case, we used that

            20   case other times.  What that case actually said was for

            21   trafficking charges that the defendants were found guilty of

            22   that that defense could not be used.  

            23            But for the simple possession charges which were

            24   also included in that case the possession charge was

            25   overturned and upheld using the 1993 Freedom of Religion Act. 
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             1   And that's all we're charged with here.  We're only charged

             2   with possession so the possession aspect of that case is why

             3   I've used that case.  And then the same case is also

             4   referring to the other case that I was about, the Guam versus

             5   Viero.  

             6            Again the state limits it's argument, the

             7   government, the Court limited its argument to possession, did

             8   not uphold the Religious Freedom Restoration Act as far as

             9   importation in that instance the defendant came on a plane to

            10   Guam charged with importation and possession.  Again, he was

            11   still found guilty of importation charge but he was found not

            12   guilty of possession, again.  That's all we're charged with

            13   here, just possession.

            14            THE COURT:  Yeah.  Well, how come you never went to

            15   law school, by the way?

            16            MR. FORCHION:  I got locked up around law books.

            17            THE COURT:  I'm sure.  I didn't ask that question to

            18   be a wise guy, either.  I just don't understand.

            19            MR. FORCHION:  I understand.

            20            THE COURT:  Did you ever think about it?

            21            MR. FORCHION:  I was happy being a truck driver and

            22   then I got my whole life ruined because I got caught smoking

            23   weed.

            24            THE COURT:  Well, listen, you're probably better off

            25   being a truck driver, all you have to deal with is road rage
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             1   instead of, you know, quiet rage, that's another story.

             2            MR. FORCHION:  I didn't have road rage, your Honor.

             3            THE COURT:  What?

             4            MR. FORCHION:  I don't have road rage.

             5            THE COURT:  Yeah, well, I guess that's good I guess. 

             6   That's reasonable.  Then to legalize marijuana, get your own

             7   rage.

             8            MR. FORCHION:  Would you rather be a commercial?

             9            (Laughter)

            10            MR. FORCHION:  But, your Honor --

            11            THE COURT:  I think that what -- yeah, go ahead.

            12            MR. FORCHION:  Actually to be honest I was in prison

            13   when I read about the Guam versus Viero case.

            14            THE COURT:  Were your stays in prison related to

            15   drug use?

            16            MR. FORCHION:  Marijuana, I've always been in prison

            17   for marijuana.

            18            THE COURT:  All right.

            19            MR. FORCHION:  I can remember in court after I read

            20   it, I mean, in jail after I read it, I knew when I got off of

            21   parole that I was going to come somewhere publicly and try to

            22   use the case in a court and --

            23            THE COURT:  Let me ask you something else, as a

            24   matter of curiosity, you know, have you any interest in

            25   marijuana for the use of, in the medical treatment?
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             1            MR. FORCHION:  Yes, I've had my own bouts with

             2   cancer.  I've had a tumor removed from me.

             3            THE COURT:  That's not my question.  I'm sorry that

             4   you've had these health problems but --

             5            MR. FORCHION:  I'm totally aware of the medical

             6   aspect and there's plenty of organizations that promote those

             7   arguments.  There are very few organizations --

             8            THE COURT:  That's part of your argument, is it?

             9            MR. FORCHION:  It has been in other instance but not

            10   here.

            11            THE COURT:  Not here.  All right.

            12            MR. FORCHION:  This instance.  

            13            THE COURT:  Let me tell you something --

            14            THE COURT:  The Federal Court doesn't recognize it,

            15   anyway, so I wouldn't even use it.

            16            THE COURT:  Yeah, thus far.  Let me ask you

            17   something.  You know, I'm not going to put the U.S.

            18   Attorney's Office at a disadvantage and expect them to argue

            19   in response to this, at least today, but I'm going to ask the

            20   government, and I'll give you both some time, I'm just going

            21   to hold this case. The government has the copy of your

            22   motion?

            23            MR. FORCHION:  Yes.

            24            THE COURT:  I'll ask them to respond  and if you

            25   want to supplement this I'll give you time.  You want to do
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             1   that or is this everything?

             2            MR. FORCHION:  I'll read her response and then

             3   decide.  Well, if she gives a response within ten day I can

             4   respond.

             5            THE COURT:  All right.  How's that?

             6            MS. HAYES:  That's fine, your Honor.

             7            THE COURT:  All right, we'll give the government ten

             8   days to prepare this and we'll give you ten days to respond.

             9            MR. FORCHION:  We still didn't present our argument,

            10   only the state, the government presented --

            11            THE COURT:  I understand that but I'm not saying

            12   you're done.  You're not done.  No, no, no.  I'm going to

            13   stop this case now because I need to have all these issues

            14   resolved and then whatever else has to be done was done.  I

            15   don't know unless the government thinks, you know, watching

            16   that date now is the right time.  I don't have any problem

            17   doing that.

            18            MR. FORCHION:  Well, I would like to show the tape

            19   at least to the Court and leave a copy for the Court because

            20   the officer describes this like a marijuana legalization

            21   rally and we're clearly praying, we clearly ask for --

            22            THE COURT:  I understand that.  I mean, candidly I

            23   don't know that there's a dispute about that, frankly.

            24            MS. HAYES:  I don't think there is, your Honor.  It

            25   seems to me at the juncture that we're at is, you know, I
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             1   think I was just handed this motion.  I've taken a quick look

             2   at the cases but I think the defendants are, you know, wrong

             3   on the law, but I think it would make more sense to proceed

             4   by letting me submit brief, let the government submit

             5   briefing on that and letting your Honor rule on that issue

             6   before we proceed.

             7            THE COURT:  That will determine what happens with

             8   the balance of the case but let me make it clear to you, I'm

             9   not cutting you off, I'm not denying you any of your rights. 

            10   You know, I'm not stopping you from presenting, but you've

            11   got to understand, you've got to make your case and you've

            12   got to limit it to the subject.  You want to say something?

            13            MR. DUFF:  Yeah, I've got a copy of the Religious

            14   Freedom Restoration Act here that I want to submit into

            15   evidence.

            16            THE COURT:  I don't think you really have to do that

            17   but if it makes you happy you may.

            18            MR. DUFF:  Well, I mean, I didn't know if you guys

            19   had a copy.

            20            (Laughter)

            21            MR. DUFF:  Because nobody seems to know about it,

            22   that's the only reason.

            23            THE COURT:  Young man, that's not true. All of us

            24   know about it.  I doubt that anyone's committed to memory

            25   however and so yes, but we have access to, do we have access
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             1   to cases?  Oh, do we ever.

             2            MR. DUFF:  Well, really what I wanted to say, I

             3   wanted to make a statement as in religious uses of marijuana

             4   and it's not only Rastafarian's that use marijuana as a

             5   religious sacrament.  The Hindu's drink a substance called

             6   bong (ph) every April 24th.

             7            THE COURT:  Yeah, I know.

             8            MR. DUFF:  The children drink it.

             9            THE COURT:  Let me just say this to you. I'm mean,

            10   I'm not trying to cut you off but I'm aware that around this

            11   world there are, you know, legitimate uses or uses that have

            12   been legitimized in various places for all kinds of

            13   substances.  I understand that including, you know, mushrooms

            14   in the southwest and all kinds of things and I'm not ignorant

            15   of those.  But I think what we need to do now is go get a

            16   response from the government within ten days and you make

            17   sure you have an address where the government will then send

            18   you a copy of their response.  You may then respond to that

            19   and then when we have both sides we'll reschedule this and

            20   we'll continue the case.  More than likely our next session

            21   of court is here on November the 16th, right.  More than

            22   likely then.  If we're going to do it sooner you'll be

            23   notified.  Want to make sure Mrs. Nicholas has accurate

            24   addresses for both of you, please.

            25            MR. DUFF:  November 16th is the date that our
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             1   Religious Freedom Restoration Act was signed into office.

             2            THE COURT:  Well, there you go.  It's just one of

             3   those odd happenstances.  Anyhow guys --

             4            MR. FORCHION:  Your Honor, should I give a tape to

             5   the Court and the state?

             6            THE COURT:  Want a copy of the tape.

             7            MR. FORCHION:  I actually brought two just to leave

             8   them.

             9            THE COURT:  Well, yeah, you could leave it with us

            10   and if there's a need to review it before we get back in

            11   court, you know, we have it, probably not but --

            12            MR. FORCHION:  Well, it will depend on the

            13   government's brief.

            14            THE COURT:  What's that?

            15            MR. FORCHION:  It may depend on the government's

            16   brief.

            17            THE COURT:  Well, maybe.  Are you, let me ask you

            18   this for the record, you are giving your consent to have the

            19   U.S. Attorney's Office review that tape?

            20            MR. FORCHION:  Yes.

            21            THE COURT:  Without your presence?

            22            MR. FORCHION:  Yes.

            23            THE COURT:  Both of you, Mr. Duff, you're saying

            24   yes?

            25            MR. DUFF:  Maybe we can sit and watch it with her.
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             1            THE COURT:  All right.  Well, then you'll have to

             2   make arrangements to do that, Counselor.

             3            MR. FORCHION:  Maybe the state government may decide

             4   to use our tape against us at our next hearing.

             5            THE COURT:  Well...

             6            MR. DUFF:  Sir, I would also like to add that --

             7            MS. HAYES:  The government would simply request,

             8   your Honor, I frankly would not like to sit and watch this

             9   with the defendants now.  It seems to me that we're entitled

            10   to it under rules of discovery.

            11            THE COURT:  Yes, that's true.

            12            MS. HAYES:  If they provide a copy to the government

            13   we're happy to review it.  I'd like to review it without the

            14   defendants.

            15            THE COURT:  Yeah, the discovery rules of which are

            16   not familiar to you really won't require you to be there. 

            17   And I don't think --

            18            MR. DUFF:  I was going to request that we also get

            19   copy of the pictures that the Officer Murphy took of us at

            20   one of our protests.  He came up with a camera.

            21            THE COURT:  Do we have such pictures?  All right

            22   whose got pictures, anybody?

            23            MS. HAYES:  I did not realize there were such

            24   pictures, your Honor.  I'm more than happy to provide them to

            25   with those.

40

             1            THE COURT:  All right, U.S. Attorney's Office,

             2   discuss that with Officer Murphy and we'll see that they get

             3   copies.

             4            MR. DUFF:  Also the lab reports for the marijuana

             5   testing.

             6            THE COURT:  Yeah, you're entitled to all those

             7   things.  Just speak to Attorney Hayes, tell her what you want

             8   and she'll arrange to see that you get them.  Anything else?

             9            MS. HAYES:  Nothing else, your Honor.

            10            MR. DUFF:  Did you want the tape, give it to you?

            11            THE COURT:  No.

            12            MS. HAYES:  I think it makes most sense at this

            13   point to provide to the government after ruling from your

            14   Honor.

            15            THE COURT:  Yes.  You can see that it goes to

            16   Attorney Hayes and she'll be responsible for it.

            17            MR. FORCHION:  I'm talking about to the Court. 

            18            THE COURT:  That is to the Court.  I'm telling you,

            19   I got it and she's getting it.

            20            MR. FORCHION:  Okay, thank you.

            21            MR. DUFF:  Can we show the tape today for the

            22   record?

            23            THE COURT:  No, I don't particularly want to see it

            24   because until I get a better handle on the state of the law,

            25   frankly it's out of synch.  I need to know really what the
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             1   state of the law is before we see it.  Candidly, it may not

             2   be relevant if the government's right, and if you're right it

             3   may well be relevant.  But I don't want to look at it now

             4   until I'm better prepared to deal with the question which may

             5   arise, okay?

             6            MR. DUFF:  And one more thing for the record.  There

             7   was a religious conception set for the Catholic church to use

             8   alcohol during the Falstead Act.

             9            THE COURT:  I'm well aware of that.  I am, yes.  I

            10   don't know that that was done legislatively.  I don't know

            11   that there's any legislative, you know, relief, for the use

            12   of marijuana, however.  Anyhow, we're done.  This case is

            13   continued and the balance of it will be decided on or before

            14   November the 16, 2004.

            15            MR. DUFF:  Thank you, sir.

            16            THE COURT:  You're welcome.  Good luck.

            17            MS. HAYES:  Thank you, your Honor.

            18            (Court adjourned at 3:11 o'clock p.m.)

            19                               * * *
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