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             1            (Whereupon the following occurred in open court at

             2   1:51 o'clock p.m.:)

             3            THE COURT:  This is in the matter of two cases, the

             4   United States of America v. Edward Forchion.  How do you

             5   pronounce it exactly?

             6            THE DEFENDANT:  Forchion.

             7            THE COURT:  Forchion.  And the United States v.

             8   Patrick Duff.

             9            MR. DUFF:  By the way it's A not L.

            10            THE COURT:  What's that?

            11            MR. DUFF:  They have an L in my name, it's Patrick

            12   Adam.

            13            THE COURT:  Oh, okay.

            14            MR. DUFF:  They put L there.

            15            MS. HAYES:  My apologies, your Honor.  We can

            16   certainly make that --

            17            THE COURT:  Patrick A.  On Wednesday, November the

            18   10th, I believe, there was a fairly lengthy bench trial

            19   involving the offense of interfering with an agency function

            20   and the possession of a controlled substance, that's to Mr.

            21   Duff, and to Mr. Forchion it's the same.  In addition to

            22   interfering with agency function there was also a charge of

            23   disorderly conduct.

            24            Upon the completion of the testimony and closing

            25   arguments by Attorney Coard representing the defendants and
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             1   Attorney Kristin Hayes for the Government the Court made the

             2   following decision:

             3            In the matter of citation number 257038, disorderly

             4   conduct, the defendant is Mr. Forchion, the Court acquitted

             5   him of that charge.  In number 257996, interfering with an

             6   agency function also charged against Mr. Forchion, the Court

             7   acquitted him and found him not guilty.

             8            In case number, citation number 02-8826, possession

             9   of a controlled substance that, once again, involving Mr.

            10   Forchion, the Court found him guilty.  In number 257995,

            11   possession of a controlled substance, the Court found the

            12   defendant, Mr. Forchion, guilty.  And in number 257037,

            13   possession of a controlled substance, the Court found Mr.

            14   Forchion guilty.

            15            In the matter of Mr. Duff, Mr. Patrick A. Duff--

            16            MR. DUFF:  Thank you.

            17            THE COURT:  -- in citation number 256628 charging

            18   interfering with an agency function the Court found Mr. Duff

            19   not guilty.  In number 257040, possession of a controlled

            20   substance, that also involving Mr. Duff the Court found him

            21   guilty and in number 257101, possession of a controlled

            22   substance, also Mr. Duff, the Court found him guilty.

            23            At that time, that juncture, the Court terminated

            24   the proceeding and rescheduled sentencing for today which is

            25   November the 12th, 2004.  Now, before we go on, and that's
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             1   where I'm starting, the defendants will have, you know, time

             2   to speak, allocution.  

             3            Attorney Coard, anything, you know, say what you

             4   wish.

             5            MR. COARD:  With the Court's permission I'm prepared

             6   to discuss the sentencing issues here.

             7            THE COURT:  Yup.

             8            MR. COARD:  But if the Court would allow and

             9   certainly I will not attempt to make the argument if the

            10   Court has heard enough, but in the matter of post verdict

            11   motion or the matter of a presentence motion I'd like to just

            12   briefly raise a couple legal issues.

            13            THE COURT:  Sure.

            14            MR. COARD:  In the form of request for a new trial,

            15   arrest of judgment or a judgment of acquittal.  And I

            16   understand your Honor has heard it so I won't beat a dead

            17   horse.  I'll simply say that when you look at Section 2.35 of

            18   the Alcoholic Beverages and Controlled Substances statute it

            19   talks about possession of a controlled substance being

            20   illegal unless, "otherwise allowed by federal law" and the

            21   argument that was set forth extensively by the defendant's

            22   counsel that the Religious Freedom Restoration Act and Geraro

            23   (ph) certainly allow the behavior engaged in by the

            24   defendants here.  Therefore their conduct was, in fact,

            25   consistent with Section 2.35 in that it was otherwise allowed
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             1   by federal law, and to the extent that the Third Circuit has

             2   not directly or indirectly rejected the Religious Freedom

             3   Restoration Act, it is federal law not just outside the Third

             4   Circuit but inclusive of the Third Circuit.  That's the

             5   extent of my argument, your Honor, and I believe co-counsel

             6   as it were both Mr. Duff and Mr. Forchion want to add to it

             7   if the Court would allow.

             8            THE COURT:  Sure.  Mr. Duff?

             9            MR. DUFF:  In the case that there was never Supreme

            10   Court decision on, the Religious Freedom Restoration Act,

            11   there actually was, it was Born v. Flores (ph), the City of

            12   Born v. Flores for an expansion his church.  The City of Born

            13   would not allow Mr. Flores to build the expansion and he took

            14   it all the way to the Supreme Court and won under the

            15   Religious Freedoms Act.

            16            THE COURT:  That was what, to expand the building,

            17   is that what you're saying?

            18            MR. DUFF:  That's to expand a building, yes.  But

            19   the Court has ruled upon, the Supreme Court has ruled upon

            20   the Religious Freedom Restoration Act.  As to, you know, the

            21   Court ruling upon the legislation, the current legislation as

            22   set forth by our government --

            23            THE COURT:  What legislation?

            24            MR. DUFF:  The marijuana laws, the laws that

            25   prohibit the use of marijuana and label it as a Schedule I
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             1   controlled dangerous substance, which I would like to add in

             2   5,000 years there's never been one recorded death contributed

             3   to marijuana.

             4            THE COURT:  Lucky for us.  Go ahead.

             5            MR. DUFF:  Well, yeah.  But due to the legislation

             6   issue I do argue that legislation has been set in play by

             7   Congress with the 1993 Religious Freedom Restoration Act. 

             8   And the legislation most importantly that's been set in is

             9   the legislation written by our founding fathers, be it the

            10   First Amendment, the religious freedoms of this country.  And

            11   with them two things stated, I do believe that, you know,

            12   your Honor and the Third Circuit, when the Third Circuit does

            13   have a chance to hear the arguments, or the Supreme Court

            14   will agree.

            15            THE COURT:  Anything else from Mr. Duff?

            16            MR. COARD:  Nothing else from Mr. Duff but --

            17            THE COURT:  Mr. Forchion?

            18            MR. FORCHION:  Yes.  First I want to make a little

            19   clarification, at the end of the last court hearing I had

            20   some comments that I think the Court misunderstood as

            21   disrespect.  That wasn't my intention.  I basically was --

            22            THE COURT:  Let me tell you something Mr. Forchion,

            23   speaking out even in the heat of battle I do not take as

            24   anything directed at me personally.  I've been at this too

            25   long.  But I appreciate your willingness to do that.   Go
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             1   ahead.

             2            MR. FORCHION:  But other than that I agree with

             3   everything Mr. Coard said and what Mr. Duff said I want to

             4   add just a little.  There's also an issue that I believe

             5   occurred in our hearing.  I believe the judge, your Honor,

             6   made an error in determining himself what he was witnessing

             7   on the video that we showed.  

             8            The Court determined that what he was witnessing was

             9   not a religious demonstration.  I believe if an expert

            10   witness, a religious expert had evaluated what occurred that

            11   he may have come to a different determination, so I believe

            12   that should be an issue for the record.  

            13            And I believe again our constitution provides for

            14   religious freedom and what a conviction in this Court would

            15   just determine, again, would prove there is no actual freedom

            16   of religion.  What we actually have here in this country are

            17   freedom of religion for practices and beliefs acceptable by

            18   our Christian majority, and obviously the use of marijuana is

            19   not acceptable to our Christian majority, so therefore

            20   incidents like this, being imprisoned for my genuine beliefs

            21   are acceptable because legally Christians have written laws

            22   that my beliefs are illegal.  And because my beliefs are

            23   illegal, I can only say that there's no doubt in my mind that

            24   eventually I'll be going back to jail for, again, practicing

            25   my beliefs or speaking out against beliefs I believe have...
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             1            THE COURT:  If that is what you're suggesting, Mr.

             2   Forchion, and I told you before, you're going about it in the

             3   wrong way.  Your spending time in jail will accomplish

             4   nothing in terms of your religious freedom. 

             5            MR. FORCHION:  Exactly.

             6            THE COURT:  It may make you feel good and I don't

             7   dispute that but I understand what you're saying.

             8            MR. FORCHION:  It won't make me feel good.  It

             9   apparently makes the state or the Government feel good,

            10   because that's how the state and the Government reacts to

            11   people who exercise certain beliefs, puts them in jail.  I've

            12   been there before, for speaking; I've been there before,

            13   because ingest marijuana.

            14            THE COURT:  If you believe it advances your cause

            15   far be it from me to, you know, to convince you otherwise. 

            16   Please understand that.

            17            MR. FORCHION:  I'm not empowered to stop the

            18   Government.  The Government's too powerful for me.  But the

            19   Government can do whatever it wants.

            20            THE COURT:  And you're saying by the same token so

            21   can you.

            22            MR. FORCHION:  No, I'm not saying I can do whatever

            23   I want.

            24            THE COURT:  Well, within the context of this

            25   subject.
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             1            MR. FORCHION:  I believe what I can do is protected

             2   by the First Amendment.  I happen not to be a Christian.  I

             3   happen to exercise beliefs that are not acceptable to

             4   Christians.

             5            THE COURT:  We understand.

             6            MR. FORCHION:  Without actually asking the judge,

             7   I'm sure the judge is a Christian, but I know the judge is at

             8   least following Christian laws and the judge will follow

             9   these Christian laws eventually and put me in jail for not

            10   being a Christian, for not accepting Christian values,

            11   Christian beliefs, Christian practices.  I have my own.

            12            THE COURT:  Okay, Attorney Coard, is there anything

            13   else before we ask the Government to respond.

            14            MR. COARD:  Nothing else, your Honor, thank you.

            15            THE COURT:  From the U.S. Attorney's Office.

            16            MS. HAYES:  Your Honor, the Government, unless the

            17   Court wants to hear, we covered this so thoroughly the other

            18   day.

            19            THE COURT:  Yes.

            20            MS. HAYES:  I was not planning to respond to Mr.

            21   Coard's what I take to be a post verdict motion for a

            22   judgment of acquittal.  I think your Honor followed the law

            23   correctly in ruling that the Religious Freedom Restoration

            24   Act did not apply, did not preclude the Government from

            25   prosecuting the defendants and we are here to proceed to
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             1   sentence.

             2            THE COURT:  Pardon?

             3            MS. HAYES:  We are prepared to proceed to sentencing

             4   and not submit any further argument on that issue.

             5            MR. DUFF:  Can I say one more thing, your Honor?

             6            THE COURT:  Speak to your attorney first.

             7            MR. DUFF:  Your Honor, I'd like just to state for

             8   the record that my testimony lasted all of maybe a minute and

             9   a half, two minutes of me speaking where I was not even

            10   allowed to be submitted to the three-prong test to see if I

            11   am, in fact, a Rastafarian.  So that's another legal issue I

            12   would just like to bring up, the fact that my testimony

            13   really wasn't my testimony and I didn't get a chance to say

            14   anything that I'd like to say that day in reference to when

            15   you asked what books and when Rastafarianism started.  I was

            16   not allowed to interject my thoughts upon that and I believe

            17   that was a requirement of the Court set forth by the

            18   prosecution to meet the three-prong test.

            19            THE COURT:  The videotape that was provided by the

            20   defendants on its face is a clear demonstration, the fact

            21   that you mention some religious subject or that you prayed

            22   for 800,000 people in jail and all of that does not make this

            23   a religious ceremony.  The preponderance of that evidence

            24   indicates to me clearly that this was a protest and that's

            25   what it was.  That you could convince another court that it
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             1   as something else, of course, is absolutely your right.  And

             2   for your sake, you know, hopefully you'll prevail.  

             3            Now, is there anything else, Attorney Coard?

             4            MR. COARD:  Nothing in the form of argument but,

             5   again, I appreciate the Court's indulgence, I do believe Mr.

             6   Duff has one more response if the Court would allow.

             7            THE COURT:  All right, go ahead.

             8            MR. DUFF:  I just don't think the Court understands

             9   the religion of Rastafarianism as it is.  Rastafarianism does

            10   not only talk about the Bible or the Biblical text.  As Bob

            11   Marley, one of our great prophets has a song called War, we 

            12   preach about the social issues that affect Rastafarians,

            13   preach about the economic issues that affect us, the racial

            14   issues, things that divide this world that wars are started

            15   over, we discuss these issues in order that more wars aren't

            16   started and more understanding is seen.   And that is why

            17   what we're doing is called a reasoning.  There are two forms

            18   or three forms of praying in the Rastafarian religion. 

            19   There's niabingy (ph) where you'd sit around in with a drum

            20   circle and you pray and you chant to different drum beats. 

            21   There's a reasoning which we are doing, getting together and

            22   discussing the problems of the world.  And then there's also

            23   a personal revelation where you come closer to divinity

            24   yourself with the sacrament.  

            25            So I just don't think the Court has a full
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             1   understanding of what Rastafarians do in their religion.  The

             2   fact that Rastafarians, Peter Tash specifically has a song

             3   called legalize it, that if they played it on the American

             4   radio system, somebody would definitely do something about

             5   either fining this station or, you know, have it not played.

             6            So, Rastafarianism doesn't just entail getting up

             7   and speaking about our religion.  It more entails getting up

             8   and speaking about social issues and political issues that do

             9   affect the world, not only Rastafarians.

            10            THE COURT:  Having watched that tape and heard what

            11   everybody had to say, I have not changed my opinion of what I

            12   saw and that I believe that it was a protest.  If there was

            13   discussion I heard no discussion.  I heard you and I heard

            14   your associate, Mr. Forchion, speaking to everybody, not

            15   exactly discussion.  The decision has been made.  Your

            16   motions are denied, Attorney Coard.

            17            MR. COARD:  Thank you, your Honor, and with that

            18   we're prepared to proceed to sentencing.

            19            THE COURT:  Anything else from the Government?

            20            MS. HAYES:  Your Honor, just if I could make a

            21   record here and just because I think we're going to need

            22   transcripts of this.  Mrs. Nicholas informed me before the

            23   hearing she's opened these matters as magistrate numbers. 

            24   The case against Mr. Forchion is criminal number 04-949-M and

            25   against --
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             1            THE COURT:  Repeat that, please?

             2            MS. HAYES:  Yes, 04-949-M and against Mr. Duff it's

             3   04-950-M.  And just briefly with respect to the issue of

             4   sentencing, your Honor, the Government has submitted for each

             5   defendant a proposed sentencing order.  On each of the

             6   citations each defendant faces a maximum penalty of six

             7   months imprisonment and a $500 fine on each citation.

             8            The Government at this point, although there might

             9   be reasons to do so, is not seeking a period of incarceration

            10   for either of the defendants.  We are recommending that the

            11   defendants be placed on a term of probation.  I believe the

            12   authorized term is a maximum of one year on each of the three

            13   citation notices.  We leave the length of the term to your

            14   Honor's discretion.

            15            THE COURT:  I believe that the maximum, as I

            16   understand it, is per each charge there's a maximum fine of

            17   $500 and six months in prison, is that correct?

            18            MS. HAYES:  That is correct, your Honor.  But the,

            19   under 3561, yes, under 3561(c) the authorized term of

            20   probation because these offenses are infraction is not more

            21   than one year so that's on each of -- the authorized term of

            22   probation is different than the term of imprisonment is what

            23   I'm trying to say.

            24            THE COURT:  Probation is a maximum of one year.

            25            MS. HAYES:  Pardon?
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             1            THE COURT:  You said, yes, probation is up to a

             2   period of one year.

             3            MS. HAYES:  On each of the citations --

             4            THE COURT:  Yes.

             5            MS. HAYES:  -- could give up to three years

             6   probation total is my simple point that I'm not making very

             7   articulately.  The Government leaves the term of probation to

             8   your Honor but we do request that in imposing a term of

             9   probation if your Honor deems that appropriate that you do

            10   impose the standard mandatory conditions of probation under

            11   Section 3563.  Those are set forth in our sentencing order,

            12   that your Honor impose the standard conditions of supervision

            13   of this district which are set forth in attachment A.

            14            THE COURT:  Yes.

            15            MS. HAYES:  And what I particularly want to address

            16   are the two discretionary conditions that the Government

            17   requests your Honor impose under Section 3563(b).  The first

            18   one would be that the defendant not enter Independence

            19   National Historical Park during the period of probation.  The

            20   Government submits that for each of the defendants under the

            21   circumstances of these offenses your Honor -- that that's an

            22   appropriate discretionary condition of probation.

            23            Each defendant is convicted of either two or three

            24   instances of possession of a controlled substance within a

            25   national park and as your Honor knows from hearing the
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             1   testimony of the rangers and from seeing the videotapes, the

             2   defendants offenses involve significant disruption of visitor

             3   activities within the park.  

             4            The defendants may well have opposition to the

             5   federal narcotics laws, they may well have positions that

             6   they believe are valid under their religion, but the point is

             7   that they did not as other protesters do, they did not apply

             8   for and obtain a permit to protest in the park in the

             9   designated protest area. 

            10            They took the rules and the law into their own hands

            11   and on three occasions engaged in, you know, protracted,

            12   disruptive protests right in the middle of the Liberty Bell

            13   block.  

            14            And I think your Honor's seen the amount of law

            15   enforcement activity that was involved in dealing with this

            16   and you are fully familiar from presiding over cases from the

            17   park, you know, for years, that, you know, this is a place

            18   that is very visited.  On three different occasions these

            19   defendants by their activities disrupted visiting activities,

            20   took the rangers away from doing other things.  

            21            And in light of that the Government submits that

            22   it's appropriate for the period of probation to bar them from

            23   the park.  That is particularly true because the defendants

            24   have also announced, you know, in light of your Honor's

            25   findings they may change their minds, but at least earlier
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             1   this week that had announced their intention to continue

             2   their protests at the park as soon as a week from tomorrow.  

             3            So, this condition, the Government submits, is

             4   necessary to reflect the seriousness of the offenses, to

             5   promote respect for the law and to provide some just

             6   punishment for the offenses.  It also affords some deterrence

             7   to future criminal conduct by these defendants and protects

             8   the public from further crimes of the defendants.  

             9            And then the only other discretionary condition and

            10   this is at the request of the probation office who is

            11   represented here by John Lackey is that the defendant also

            12   participate in substance abuse testing and treatment at the

            13   direction and discretion of the probation office.  

            14            And unless the Court has any questions about the

            15   Government's proposed sentencing orders, we have nothing else

            16   to submit at this point.

            17            THE COURT:  Anything from Attorney Coard?

            18            MR. COARD:  Yes, your Honor.  A number of things,

            19   your Honor.  At the outset I certainly understand the

            20   Government's position.  It pretty much laid it out on

            21   Wednesday, November 10th, but in regard to the discretionary

            22   component of the sentencing, that the defendant not be

            23   permitted to enter into the area that comprises Independence

            24   National Historical Park, as I said two days ago that would

            25   be absolutely outrageous.  And to the extent that it is a
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             1   discretionary decision on the Court's part I'd argue

             2   respectfully that would be an abuse of discretion.  

             3            The reason why I say that is the defendants were

             4   charged with disorderly conduct but found not guilty of

             5   disorderly conduct.  So now the Government is trying to get a

             6   sentence consistent with a verdict for which the defendant

             7   was found not guilty.  The Government stated that this was

             8   necessary because the defendants engaged in "significant

             9   disruption of visitor activity, protracted and disruptive

            10   behavior."  Well, that's what disorderly conduct is, but the

            11   Court determined that they were not guilty of disorderly

            12   conduct.

            13            THE COURT:  Let's get right to it.  What the park is

            14   attempting here I don't know that necessarily they're telling

            15   them they can't set foot in the park.  What they're telling

            16   them is and what ultimately I have concluded that the issues

            17   at hand and the matter of religious freedom are all issues

            18   that you can deal with, but you're not going to deal with in

            19   the forum of the park and in the way you did it, because both

            20   of you have taken, you know, a mighty wrong step.  

            21            You have attempted to decide for yourself without

            22   any legal counsel what is the law in this country and you're

            23   absolutely wrong whatever they say in the Ninth Circuit. 

            24   What you need to do is you need to sit down perhaps with Mr.

            25   Coard or somebody and lay out a course that will advance your
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             1   cause without disrupting the park, without disrupting people. 

             2            Now, that is not unreasonable.  Neither one of you

             3   have done it and you've gone about your cause, you know, in

             4   an inefficient, poor way that's calculated to do nothing. 

             5   Now, get that through your heads.  No one's telling you you

             6   can't advance your cause but there's ways to do it and you

             7   have chosen the wrong way.  Now --

             8            MR. COARD:  In light of that because I was just

             9   concerned the Government said they can't come in.  I'm saying

            10   if they go through the proper channels and do it lawfully if

            11   the Government gets what it wants they can't even apply to

            12   get a lawful permit.

            13            THE COURT:  Listen, we have people who protest in

            14   the park on a regular basis.  The park people would be happy

            15   to tell you and I've had any a number of cases involving

            16   that.  But the first order of business is go get a permit. 

            17   You've never even done that, have you, either one of you. 

            18   You've just decided yourself what the law is and you're going

            19   to do it.  It doesn't work like that, guys.  And there's

            20   designated areas.  

            21            The park has set out areas where you may protest and

            22   the latitude and, you know, the limits are pretty broad as to

            23   what the park lets you do.  Sure, we've had cases here where

            24   there was a protest and they filled out all the forms and

            25   they promptly started what was not a protest, it turned out
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             1   to be a riot.  No, no, it doesn't work like that, you know,

             2   and you can't do that.  Go through channels.

             3            MR. COARD:  Thank you, your Honor.  In that case I

             4   would move onto my next point.

             5            THE COURT:  Yes.

             6            MR. COARD:  The Government then asked that there be

             7   substance abuse testing and treatment.

             8            THE COURT:  Mm-hmm.

             9            MR. COARD:  And my response to that is instead of

            10   killing the fly with a fly swatter the Government wants you

            11   to kill the fly with a sledge hammer.  And by that I mean

            12   this:  The defendants were not found guilty of smoking

            13   marijuana.  The defendants were not found guilty of ingesting

            14   marijuana.  The defendants were found guilty of doing this in

            15   a public forum on federal property.  

            16            So, the Government is simply saying you, your Honor,

            17   and the United States Government needs to go into their

            18   house, go into their urine, go into their blood to check to

            19   see that they're not doing something in the privacy of their

            20   own home.  I don't have a problem with the Court precluding

            21   them from engaging in criminal activity on federal property

            22   but to punish them as their own religious practice in the

            23   privacy of their own home --

            24            THE COURT:  Possessing marijuana and using marijuana

            25   is clearly a violation of the law.  That for the legislative
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             1   branch of Government so --

             2            MR. COARD:  I agree, your Honor, assuming while

             3   they're smoking a joint in the darkness of their bathroom in

             4   their basement the law enforcement officials with a search

             5   warrant come in and catch them doing it.  Now, that's

             6   illegal.  But in terms of what they do in the privacy of

             7   their own home for which they were not arrested or charged

             8   seems to me to be completely overwhelming a minor situation. 

             9   Again, the issue --

            10            THE COURT:  Well, let me just suggest this to you,

            11   breaking the law in private does not somehow diminish the

            12   breach of the law.  It is the law.

            13            MR. COARD:  But to a certain extent if they went,

            14   for example, on an Indian reservation and smoked peyote which

            15   would be legal in certain context --

            16            THE COURT:  Well, I'll tell you what, if they do

            17   that that will be another matter and another day for the

            18   Court.  Drug testing is going to be a requirement, I can tell

            19   you that.

            20            MR. COARD:  I understand so I'm not going to belabor

            21   it.  I'm saying if they, if they adhere to the law legally

            22   and went to an Indian reservation and in a religious ceremony

            23   smoked peyote or were in the presence of Indians who were

            24   doing it, they would come back with the hot urine and violate

            25   your Honor's probationary order as proposed by the
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             1   Government.

             2            THE COURT:  The situation that your clients find

             3   themselves in is of their own doing.  The Government did not

             4   manufacture these events.

             5            MR. COARD:  I understand and --

             6            THE COURT:  It was their choice.  And understand

             7   that everybody's got a free choice.  You know, it's like a

             8   contract, Counsel.  You know, there's not a contract in the

             9   world you can't break if you want to deal with the

            10   consequences.  It's the same theory.

            11            MR. COARD:  I appreciate that, your Honor, and I'll

            12   move on.

            13            THE COURT:  Thank you.

            14            MR. COARD:  In regard to the essence of the matter

            15   for which we're here today which is the sentencing, I point

            16   out that Patrick Duff is 28 years old, Ed Forchion is 40

            17   years old and what these young men have done was a nonviolent

            18   act, an act without any weapons, an act without any

            19   threatening.  As a matter of fact they were simply in

            20   possession of marijuana which constitutes a misdemeanor.  

            21            So, the question is, are these criminal conspirators

            22   who we all need to be fearful of or are they legitimate

            23   patriots as they believe themselves to be.  I don't think the

            24   Government, and maybe it will, but I don't think the

            25   Government would make the argument that these young men have

                                                                            22

             1   any malice, that society needs to be afraid of them and to

             2   the extent that society needs to be afraid of them, we need

             3   to impose as severe a sanction as possible.  It's my position

             4   that in light of what they did even if they were misguided as

             5   the Court has determined, they're not the type of criminal

             6   sociopaths that we need to slam as the Government proposes.  

             7            This is not a malicious act.  Criminal, certainly,

             8   as your Honor has already decided, but certainly not

             9   malicious, and they come in here making the argument that we

            10   researched the law first, we researched the statute first and

            11   we concluded even if misguided the law supported what we did. 

            12   It's not like they went out and raped somebody or murdered

            13   somebody --

            14            THE COURT:  Well, sir, you don't research the law

            15   with all due respect to the earnest beliefs of both of these

            16   defendants by doing your own research and then arriving at a

            17   conclusion and then broadcasting that conclusion in public

            18   telling the world it's okay to smoke marijuana any time you

            19   please as long as you label yourself, you know, a

            20   Rastafarian. 

            21            If you and I were going to do this, Counselor, we

            22   would go out and engage the services of an attorney to get a

            23   sensible interpretation of what the state of the law is and

            24   weigh the risks of doing what they did.  They did none of

            25   that.  They were their own lawyers.  They did their own
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             1   research, they arrived at their own conclusion and now they

             2   want to say, well, you know, we're honest and sincere.  

             3            And on top of that no one believes that they're

             4   dangerous criminals and no one believes they're sociopaths. 

             5   That, Counselor, with all due respect, is massive overkill. 

             6   The problem here is that they have decided that in their

             7   minds this is legal and they are going to proceed on that

             8   theory and they're going to continue to defy the law, and at

             9   least I have no reason to believe to the contrary, and that

            10   is the issue that this Court is obligated to deal with and so

            11   I will.

            12            MR. COARD:  I understand and I'll wrap this up in

            13   just a few seconds, your Honor.

            14            THE COURT:  All right.

            15            MR. COARD:  Based on what your Honor already stated

            16   there would be the urine tests, the drug tests so I won't

            17   even deal with that argument anymore but I will say regards

            18   to the fines, I believe the maximum fine is $500.  I would

            19   respectfully request in light of the circumstances, the

            20   extenuating circumstances, that the Court waive fines and

            21   costs for a number of reasons.  

            22            I'd argue that although the Court did find them

            23   guilty again it was based on, as the Court determined, their

            24   misguided understanding or misapplication of the law and I'll

            25   point out that these young men are being represented pro bono
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             1   so haven't paid anybody, because essentially they cannot

             2   afford to pay.  

             3            So, in light of those factors I would respectfully

             4   request that the Court waive all fines and costs.  And

             5   finally, your Honor, and again I thank the Court for allowing

             6   me to go on as long as I did, but I would certainly like Mr.

             7   Duff and Mr. Forchion their right to exercise their right to

             8   allocution.

             9            THE COURT:  Well, they've already spoken.

            10            MR. COARD:  Well, actually, your Honor, what they

            11   did was spoke in regard to the legal issues, the motion in

            12   arrest of judgment.  At this point they'd like to address the

            13   Court regarding sentencing.

            14            MR. DUFF:  Your Honor, mitigated, standard and

            15   aggravated are three different levels of the penalties, am I

            16   correct?

            17            THE COURT:  Ask your lawyer.

            18            MR. DUFF:  Okay.  Well, this is my understanding of

            19   the law.  What is the mitigated penalty for this crime?

            20            THE COURT:  Counselor?

            21            MR. DUFF:  Well, to the extent that it --

            22            THE COURT:  By the way I note as you refer to these

            23   two gentlemen as your co-counsels, I appreciate that but

            24   they're not.  Now...

            25            MR. DUFF:  Well, I just wanted to know if I'm being
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             1   charged with mitigated standard or aggravated --

             2            MR. COARD:  May I have a second, your Honor?

             3            THE COURT:  Yes, you may.

             4            (Pause.)

             5            MR. COARD:  Thank you, your Honor.

             6            MR. DUFF:  And for the record here, your Honor, at

             7   the end of the last trial it was a little emotional for both

             8   of us being that we did understand the law in a wrong way,

             9   you know, under your discretion.  But the way we understood

            10   it we were, you know, doing something legal and righteous. 

            11   What I would like to tell you is we will not go to the park

            12   anymore, or at least I will not go to the park until this is

            13   through the appeals, the district and the Supreme Court.

            14            And if the Supreme Court or the District Court or

            15   the Third Circuit Court of Appeals rules against me then I

            16   will not go to the park ever again to do this.  Like I said

            17   before what I thought I was doing was legal, and I was not

            18   only doing it because I thought it was legal, I was doing it

            19   to come in front of your Honor and to get a decision from the

            20   Courts.

            21            I understand the Third Circuit has not ruled upon

            22   this yet but in regards to the sentencing of probation and

            23   the fines, I don't have a problem with someone, you know,

            24   asking me for some money for something I did wrong that I

            25   caused this type of, you know, court proceedings but as to
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             1   the probation, I don't see any need for me to be on probation

             2   since I'm very public in what I do and I'm very open in my

             3   ways and have no intention of harming or breaking any laws

             4   and every intention that I have, your Honor, is always a good

             5   one.  I stop when anybody's broken down.  I'm a good guy to

             6   know, I'll just put it to you that way.  So to put me on

             7   probation I think would hinder anything that I do do in the

             8   way that the Government now is going to be checking up and

             9   making sure that I am a good person when I do that everyday

            10   myself.  So I just don't think probation is necessary.  

            11            I believe fines might be necessary but as I said I

            12   do my part in this world to try and further whatever issues I

            13   believe is correct whether it be talking about the war,

            14   discussing political issues, social issues.  I have 15 hours

            15   of tapes of me calling different radio stations in this city

            16   and nationally. 

            17            I try to have as much public discourse as possible

            18   to bring out the issues to let people understand that there

            19   are problems in this world and that's only reason that I came

            20   here, sir, is to try to get one of my problems solved that I

            21   have, and that's the fact that I have no sanctuary for my

            22   religion in this area.  And I do apologize that I did take

            23   the Court's time and I do thank you for your time.  And I'd

            24   just like to let you know that we will not be or at least I

            25   will not be holding any more protest --
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             1            THE COURT:  You know, I appreciate what you're

             2   saying.  For me to devote this time to this case is what I'm

             3   supposed to do.  Probation officer here, and correct me if

             4   I'm wrong, sir, from probation, but the probation office can

             5   come back to the Court and on its own ask the Court to

             6   terminate probation early.  I believe that's correct if, you

             7   know, you're convinced that what this man says is so.

             8            PROBATION OFFICER:  There's certainly protocol for

             9   early termination.

            10            THE COURT:  Yes.  All you need to do is put actions

            11   with the words and they can ask for that period to be abated,

            12   terminated and so forth.

            13            MR. DUFF:  Sir, I wish I had some character

            14   witnesses here today to speak on behalf because anybody who

            15   knows me would tell you that I really do --

            16            THE COURT:  Let me tell you something, Mr. Duff,

            17   I've had a lot of time, you know, dealing with people in a

            18   whole variety of ways and you want to know something?  I

            19   think that every character witness would tell me that you're

            20   a, you know, you are a decent sort of guy and I have no

            21   trouble believing them.  My only problem is that practicing

            22   law is not your strong suit.  Please understand that. 

            23            Anything else?

            24            MR. COARD:  Not from Mr. Duff, but yes, from Mr.

            25   Forchion.
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             1            THE COURT:  Mr. Forchion?

             2            MR. FORCHION:  Your Honor, one of the things you

             3   said is we didn't do any research or whatever research we did

             4   was incorrect.  I tell you I'm sorry, your Honor.  That's my

             5   phone in my pocket, I fogot to turn it off.

             6            THE COURT:  Yes, go ahead.

             7            MR. FORCHION:  One of the things that I had, the

             8   very first question I asked before I decided to engage in

             9   this was this Independence Mall or Tieneman Square?  The way

            10   I looked at it was Independence Mall, the seat of liberty

            11   here in America.  Apparently the Court sees it the other way.

            12            I pretty much can agree not to come back to the park

            13   until this decision has been reviewed by the Third Circuit

            14   Court of Appeals.  So I don't think there's a need for drug

            15   testing other than to imprison me later.  I was in jail

            16   before.  A huge percentage of the population was probation

            17   violaters, parole violaters, and I believe to impose drug

            18   testing on me right now would do nothing but put me in jail

            19   later.  I won't go to the park --

            20            THE COURT:  And whose choice is that?  Whose choice

            21   is that?

            22            MR. FORCHION:  I'm following a higher law, your

            23   Honor.  I'm following a higher law, your Honor, and I have

            24   every right to.

            25            THE COURT:  Come on, Mr. Forchion.  I appreciate
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             1   what you're saying but --

             2            MR. FORCHION:  I thought it was America.

             3            THE COURT:  Yeah, yeah, I know all about America and

             4   religious freedom.  I think that you've been using marijuana

             5   for a long time, haven't you?

             6            MR. FORCHION:  I sure have and I've been very open

             7   about it.

             8            THE COURT:  Right.  And, you know, does it --

             9            MR. FORCHION:  And this drug testing --

            10            THE COURT:  -- do you find that that's, you know,

            11   addictive behavior?

            12            MR. FORCHION:  No. Not addictive

            13            THE COURT:  I see.  So, you can stop smoking --

            14            MR. FORCHION:  I went three years between prison and

            15   parole and didn't smoke any.  And I could have smoked in

            16   prison.  It's in prison.  I didn't.

            17            THE COURT:  So, tell me something, why now when you

            18   could do the same thing --

            19            MR. FORCHION:  The day I got off was December the

            20   3rd last year, and I actually came here quietly to

            21   Independence Mall and I smoked privately by myself and the

            22   very first thing I said was I can't believe the Government

            23   puts people in prison for wanting to feel the way I'm feeling

            24   now.  Okay?

            25            THE COURT:  Look, Mr. Forchion, if you can of your

                                                                            30

             1   own volition stop using marijuana, and you don't, whatever

             2   happens to you, you did it yourself.  Do you understand that?

             3            MR. FORCHION:  No, the Government's doing it. 

             4            THE COURT:  Well, you don't understand that?

             5            MR. FORCHION:  No, I do understand.  But I

             6   understand it differently.  I understand that the Government

             7   has taken an authority it doesn't have to regulate my body --

             8   there's nothing in the Constitution that gives the Government

             9   the authority to regulate my body.  This is my body.

            10            THE COURT:  Mr. Forchion, Mr. Forchion, you are

            11   arguing, you are simply arguing a case that has no basis. 

            12   You've decided, you've decided what the law is and I'm

            13   telling you it isn't --

            14            MR. FORCHION:  I'm sure in one of these books you

            15   got the Constitution back there.  Just show me, your Honor --

            16            THE COURT:  Listen to me, Mr. Forchion.

            17            MR. FORCHION:  -- where the Constitution gives the

            18   Government the authority to regulate my body.  You won't find

            19   it.

            20            THE COURT:  Would you listen to me, please?  Now,

            21   listen to me.  You have, first of all, the ability to stop

            22   using marijuana during this period.  You decided you're not

            23   going to do that.  We told you on Wednesday, the first thing

            24   out of your mouth is I'm going to smoke marijuana in the next

            25   hour and I'm going to keep smoking marijuana.  Whatever your
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             1   purpose is, that's your business.  But it is not the law. 

             2   Get that through your head --

             3            MR. FORCHION:  Okay, your Honor.

             4            THE COURT:  -- and don't tell me about the

             5   constitution and the First Amendment and all those things

             6   because even if there's any merit to it you have made nothing

             7   of a case, not a shred of a case, to make your case, none.

             8            MR. FORCHION:  How we got here, your Honor, was

             9   because there was another defendant just like me in Smith v.

            10   Employment and he argued that his use of peyote was in

            11   compliance with his religious beliefs --

            12            THE COURT:  Mr. Forchion, you have argued all of

            13   this --

            14            MR. FORCHION:  The Congress responded, your Honor,

            15   by enacting the Freedom of Religion and Restoration Act.

            16            THE COURT:  That is not this case.  It is not this

            17   case, get that through your head.

            18            MR. FORCHION:  Same exact circumstances --

            19            THE COURT:  You want to keep smoking marijuana, it's

            20   your business.

            21            MR. FORCHION:  I'm Smith.

            22            THE COURT:  Good.  Now, anything else from you?

            23            MR. COARD:  Nothing, thank you, your Honor.

            24            THE COURT:  So far, Mr. Forchion, to make it clear

            25   you've said nothing to make your case, absolutely nothing.
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             1            MR. FORCHION:  Your Honor, what I've conceded though

             2   was I would not go to the park again.

             3            THE COURT:  You're telling me, by the way, the last

             4   thing you said on Wednesday is I'm going to leave here and

             5   smoke marijuana, is that what you're saying?

             6            MR. COARD:  Well, your Honor, his position has

             7   changed.

             8            THE COURT:  Oh, yeah?

             9            MR. COARD:  He's saying that he will not go to the

            10   park and --

            11            THE COURT:  That's not what I'm talking about.

            12            MR. COARD:  And he's not saying today what

            13   apparently was said on Wednesday that he's going to go out

            14   and smoke marijuana.  He's not saying that again.

            15            THE COURT:  Or that during his period of probation.

            16            MR. COARD:  That's correct.

            17            THE COURT:  He just said he could stop smoking --

            18   well, that's up to you, Mr. Forchion.  It's your call, Mr.

            19   Forchion, but that you'll be tested for it, you will be.

            20            MR. FORCHION:  I believe the conditions of parole

            21   then would enact -- would stop me from functioning.

            22            THE COURT:  Really, that does not help your case. 

            23   You can't function without marijuana?  That's hardly a

            24   religious experience --

            25            MR. FORCHION:  I could use Prozac or Zoloft or some
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             1   of these other drugs I've been put on.  I prefer marijuana.

             2            THE COURT:  Illegal substance.

             3            MR. COARD:  I did call the prosecutor yesterday and

             4   explained to her that we would not be going to the park.

             5            THE COURT:  Yes, she told me that.

             6            MR. COARD:  Thank you, your Honor.

             7            THE COURT:  Is there anything else?

             8            MR. COARD:  Nothing else from defense.

             9            MS. HAYES:  One other point that I forgot to make --

            10            THE COURT:  Yes.

            11            MS. HAYES:  -- that Mr. Lackey from probation

            12   reminded me of, I'm assuming that your Honor is going to

            13   impose the standard mandatory conditions about drug testing.

            14            THE COURT:  Uh-huh.

            15            MS. HAYES:  The probation office needs the

            16   defendants to state in terms of monitoring that condition,

            17   when their last usage of marijuana was.

            18            THE COURT:  Good point, you're prepared to tell the

            19   probation officer?

            20            MR. COARD:  May I explain what that means, your

            21   Honor?

            22            THE COURT:  Yes, please do that.

            23            (Pause.)

            24            MR. COARD:  I've explained it, your Honor.  They are

            25   prepared to answer the Court's questions.
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             1            THE COURT:  All right.  And one last thing for you,

             2   Mr. Forchion, any drugs that you use that have been properly

             3   prescribed by a physician are fine.  I think you understand

             4   that.

             5            MR. FORCHION:  No, they're not.

             6            THE COURT:  No, what do you mean, no?

             7            MR. FORCHION:  Paxil made me itch constantly.  Paxil

             8   kept me from --

             9            THE COURT:  I didn't say you had to use the stuff,

            10   Mr. Forchion, you need a prescription for it.

            11            MR. FORCHION:  Yeah, but you said it was okay.  You

            12   said it was okay.

            13            THE COURT:  I don't think you hear anything I say.

            14            MR. FORCHION:  No, I do but for some reason you're

            15   imposing like this Government view.  I don't use drugs, your

            16   Honor.

            17            THE COURT:  That's wonderful, that's good.  That's

            18   fine.

            19            MR. FORCHION:  I use no drugs.  I don't eat certain

            20   things.  I don't consider marijuana a drug like the

            21   Government does.

            22            THE COURT:  Well, then see your problem is,

            23   unfortunately --

            24            MR. FORCHION:  I don't believe the lies and

            25   religious beliefs of the Government.
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             1            THE COURT:  -- that the Government thinks that it's

             2   a dangerous drug.  Now, you know, I think we've exhausted the

             3   subject, gentlemen.

             4            MR. DUFF:  For the record, the medical community

             5   doesn't, sir.

             6            THE COURT:  What?

             7            MR. DUFF:  For the record, the medical community

             8   does not consider it a dangerous drug.

             9            THE COURT:  Tell them to convince the legislative

            10   branch of Government to do something about it.  You're not

            11   going to be able to.  Now, let's get on with it.

            12            MR. FORCHION:  The church has too much control, your

            13   Honor.

            14            THE COURT:  Let's get on with it.

            15            MR. COARD:  Again, your Honor, they are prepared to

            16   answer the questions about the last time they ingested

            17   marijuana.

            18            THE COURT:  We'll do that and we'll take that up

            19   with the probation officer but when we finish this.

            20            MR. COARD:  Thank you, your Honor.

            21            THE COURT:  As to the matter in, let's see, in

            22   violation number 257040, Defendant Patrick Duff charged with

            23   possession of controlled substance, the Court in looking --

            24   and by the way, these citations have different fines on them. 

            25   The difference apparently just so let the record reflect,
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             1   they either say $150 and or one says $500 and/or six months

             2   in prison.

             3            The $150 collateral is really a courtesy that a park

             4   extends to people so if they want to they can simply pay

             5   that, send that amount off to the fine center and that

             6   concludes the case.  That offer is retracted when the parties

             7   are prepared to go to trial and make an issue of it.

             8            But thinking about this and what's going on, I'll

             9   continue that, I'll impose a fine on Mr. Duff in the case I

            10   just said, a fine of $150 and an assessment, a mandatory

            11   assessment to the Crime Victims Compensation Fund in the

            12   amount of $10.  As to sentence --

            13            MS. HAYES:  For each citation, Judge?

            14            THE COURT:  Well, we'll do them one at a time.  The

            15   sentence of this Court is that the defendant, Mr. Duff, is

            16   sentenced to the custody of the Attorney General for a period

            17   of six months which is suspended. 

            18            He will be released to the custody of United States

            19   Probation Service for a period of supervision of one year,

            20   that he will abide by all the rules and regulations of the

            21   United States Probation Service which will include a

            22   prohibition against entering Independence Park and I'll

            23   qualify that.  

            24            If they're going to go to the park and they have any

            25   kind of a public event, that they must get that permit from
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             1   the park.  And if what produces out of that is anything that

             2   involves the use of marijuana, it will be a violation of

             3   their probation.  

             4            And secondly, that in the discretion of the United

             5   States Probation Service if the defendant, they decide that

             6   the defendant has a problem with substance abuse, that they

             7   will recommend a treatment program and the defendant will

             8   participate in that program.

             9            In number 257101 as to the matter of Patrick Duff

            10   the Court imposes identical sentence as in citation ending in

            11   040, all the terms and conditions.

            12            MS. HAYES:  Would you just clarify did you say they

            13   shall not enter Independence National Park?

            14            THE COURT:  They may not enter, well, if they

            15   attempt, if they're in there for some demonstration and some

            16   other thing of that sort, you know, anything like that

            17   they're clearly going to have to get a permit.  But if

            18   they're found in the park or for that matter anywhere smoking

            19   marijuana there would simply be a violation of the terms of

            20   probation.

            21            MR. DUFF:  But I can walk into the park?

            22            THE COURT:  Yeah, but let me tell you something, Mr.

            23   Duff, let's not for your sake, don't push it.  Don't decide

            24   that you're ever going to, you're always going to see how far

            25   the edge is and then you're going to get to it.  Not a good
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             1   idea.  You know, somehow listening and talking to you I would

             2   like to think you're smarter than that.

             3            MR. DUFF:  Your Honor, I'm just asking if I could

             4   walk through the park because I come through there everyday

             5   almost.

             6            THE COURT:  You just heard what I said, don't

             7   bother, you know, it's sort of like, do that.  But officers

             8   in the park, you know, they've heard what I have to say.  No

             9   one's going to interfere with you walking through the park

            10   unless you're puffing away on a marijuana cigarette, you

            11   understand?

            12            MR. DUFF:  I get along with all the officers well.

            13   I'll switch to tobacco so I can murder myself.

            14            THE COURT:  That's fine, that's your choice.

            15            MR. DUFF:  Legally.

            16            THE COURT:  That's good, that's fine.  I certainly

            17   don't recommend it but somewhere along the line you're old

            18   enough to stop being a teenage rebel, Mr. Duff.  You've got

            19   other things to do, you've got a job, you've got a lot of

            20   things, I'm sure.  Do them.

            21            Now, as to the period of probation for Mr. Duff,

            22   I'll make that a period of one year probation and that will

            23   cover both of these offenses, you understand.

            24            MS. HAYES:  They're concurrent on the two.

            25            THE COURT:  Right, they're concurrent on the two. 
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             1            As to the matter of Edward Forchion in number,

             2   citation number 257037, possession of a controlled substance,

             3   the Court will impose a fine of $150 and a mandatory

             4   assessment in the amount of $10 to the Crime Victims

             5   Compensation Fund.

             6            The defendant is sentenced to the custody of the

             7   Attorney General for a period of six months which is

             8   suspended.  The defendant is put on probation for a period of

             9   one year and further that he abide by all the rules and

            10   regulations of the United States Probation Service and with

            11   particularity the same rules about the park that applied to

            12   Mr. Duff will apply to Mr. Forchion.  

            13            And the other special condition the defendant will

            14   cooperate in a substance abuse treatment program if the U.S.

            15   Probation Service determines that that is in the defendant's

            16   best interest.  He will, of course, submit to routine drug

            17   testing as is directed and that is a standard condition in

            18   anybody who's on probation.

            19            As to number 257995, possession of a controlled

            20   substance, the Court imposes the following sentence: the

            21   imposition of an additional fine and an assessment to the

            22   Crime Victims Compensation Fund is waived.  

            23            The defendant is sentenced to the custody of the

            24   attorney general for a period of six months which is

            25   suspended and shall be released to the custody of the United
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             1   States Probation Service on the same conditions of release

             2   just mentioned.  

             3            And to the number 257037, possession of a controlled

             4   substance, the Court once again will waive an additional fine

             5   and any additional assessments to the Crime Victims

             6   Compensation Fund.  The defendant is sentenced to the custody

             7   of the attorney general for a period of six months which is

             8   suspended and the defendant is released to the custody of the

             9   United States Probation Service.  

            10            And in the case of Mr. Forchion who seems not to

            11   understand the law except as he seems to be able to interpret

            12   himself the first two periods, well, the last two six months

            13   sentences shall be concurrent but consecutive to the first

            14   six months.  So, in this case there is a year of imprisonment

            15   if the defendant violates the terms of probation.  Now, are

            16   there any questions, Attorney Coard?

            17            MR. COARD:  No questions at all from the defense,

            18   your Honor.

            19            MS. HAYES:  The Government has one, your Honor, with

            20   respect to Mr. Forchion, I believe your Honor imposed one

            21   year of probation on each of the three violation notices, is

            22   that correct?

            23            THE COURT:  Yes.

            24            MS. HAYES:  And are those periods concurrent or

            25   consecutive?
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             1            THE COURT:  No, we'll make them concurrent but if

             2   there's a violation now there's, you know, a year of

             3   imprisonment instead of six months, you understand that?

             4            MS. HAYES:  Yes, thank you.

             5            THE COURT:  Are there any questions?  Yes?

             6            MR. FORCHION:  Why is there different treatment

             7   between me and Patrick Duff?

             8            THE COURT:  First of all, Mr. Forchion, --

             9            MR. FORCHION:  I'm just asking the question, your

            10   Honor.

            11            THE COURT:  I don't have to explain that and when

            12   you can convince the probation service that you have some

            13   idea of what the situation is, hopefully with the assistance

            14   of your attorney, that's an invitation for the probation

            15   service to ask the Court to modify your sentence and I'd be

            16   happy to review that when it's appropriate.

            17            MS. HAYES:  I did neglect to say, your Honor, we do,

            18   the probation officer, Mr. Lackey is here.  We need to

            19   instruct the defendant that he needs to go with them.

            20            THE COURT:  Oh, I understand that.  You may not

            21   leave the building until you go to the probation office with

            22   the gentleman standing up there.  Sir, stand up and identify

            23   yourself, the United States Probation Service.  Mr. Coard,

            24   I'm sure you're a busy man but I want you to go with them at

            25   least to the office.  Would you do that?
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             1            MR. COARD:  I certainly will.  I was going to run

             2   back to the Criminal Justice Center, but I certainly will

             3   accommodate the Court.

             4            MS. HAYES:  (indiscernible).

             5            THE COURT:  Yes, I assume so.

             6            MR. LACKEY:  By our office, yes, your Honor.

             7            THE COURT:  Okay.

             8            MR. COARD:  I will do that, your Honor.

             9            MS. HAYES:  And we need --

            10            THE COURT:  Photographing and fingerprinting is what

            11   processing is called and will be done by the United States

            12   Probation Service.  

            13            MS. HAYES:  Not by the --

            14            THE COURT:  Pardon?

            15            MS. HAYES:  Not by the marshal?

            16            THE COURT:  No.

            17            MR. LACKEY:  I'm not sure there's a marshal here.

            18            THE COURT:  I don't think there is but feel free to

            19   contact the marshal's office.  I suspect they'll need the

            20   same thing and I see that you will make those arrangements.

            21            MR. LACKEY:  I can make those arrangements.

            22            MS. HAYES:  We still need the period, the two final

            23   points we need the last usage for each of the defendants on

            24   the record for supervision --

            25            THE COURT:  Yes, I will allow you to make that
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             1   disclosure to the probation officer right now, gentlemen.

             2            MR. DUFF:  In private, your Honor, or in open court?

             3            THE COURT:  Yes, do we need it on the record?  If we

             4   need it on the record, let's get it on the record.

             5            MS. HAYES:  I think, your Honor, it's easier if it's

             6   on the record.

             7            THE COURT:  Okay, let's do that.  Attorney Coard?

             8            MR. COARD:  May I, your Honor?

             9            THE COURT:  Yes.

            10            (Pause.)

            11            MR. COARD:  They will state in open court right now,

            12   your Honor.

            13            THE COURT:  Mr. Forchion --

            14            MR. DUFF:  Last night.

            15            MR. FORCHION:  I did.

            16            THE COURT:  For Mr. Duff?

            17            MR. DUFF:  Last night was the last time I ingested

            18   the sacrament of cannibus.

            19            THE COURT:  About what time?

            20            MR. DUFF:  Midnight or so.  Can I state one more

            21   thing for the record, your Honor?  Before our last court date

            22   on September 28th when we handed you our motion to dismiss

            23   before the court date or before the trial even started your

            24   Honor stated that you were not going to accept the religious

            25   defense of the use of marijuana in your courtroom.  I just
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             1   wanted to state that for the record so it is on the record.

             2            THE COURT:  When did I say that?

             3            MR. DUFF:  Right before we went home to get our TV

             4   and VCR.

             5            THE COURT:  I don't recall that.  I do recall that

             6   on Wednesday you told me that you had decided that I already

             7   prejudged your case.  Nothing could be further from the

             8   truth.

             9            MR. DUFF:  No, your Honor, what I'm saying is the

            10   day that we went home to get our TV and VCR your exact

            11   comments were --

            12            THE COURT:  Your burden is to convince me that I was

            13   wrong.  You didn't do it.  If I said that I don't recall.

            14            MR. DUFF:  Understood, your Honor.  But I'm just

            15   stating for the record that you did state that you were not

            16   goign to hear that in the courtroom --

            17            THE COURT:  I have no recollection of making that

            18   statement.  But in any event your attorney will tell you what

            19   the burden of proof is.  Now, is there anything else?

            20            MR. COARD:  Nothing for Mr. Duff but Mr. Forchion is

            21   prepared to answer the question about the last use of

            22   marijuana.

            23            THE COURT:  Yes, go ahead, Mr. Forchion, what?

            24            MR. COARD:  Just a second, your Honor.

            25            (Pause.)
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             1            MR. FORCHION:  At about ten after 1:00 when I pulled

             2   up into the parking lot, your Honor, I ingested my sacrament

             3   and prayed that you'd have some mercy on me and prayed that

             4   you wouldn't impose drug testing, which is actually to me

             5   nothing but a prison sentence.  You gave me a prison

             6   sentence, your Honor.

             7            THE COURT:  I see.  You don't think that's my

             8   choice, do you?  That's your choice.

             9            MR. FORCHION:  Absolutely, your Honor.

            10            THE COURT:  Absolutely what?

            11            MR. FORCHION:  Absolutely it's your choice.  You

            12   could choose or not choose drug testing.

            13            THE COURT:  Well, you could choose or not choose to

            14   not use marijuana and you seem to be capable of it, you just

            15   told me you were.  Let's leave it there, okay.

            16            MR. FORCHION:  At about 1:10 I smoked half of a

            17   joint, your Honor.

            18            THE COURT:  Good.  

            19            MR. FORCHION:  You're the one -- to say it on the

            20   reocrd.

            21            THE COURT:  Appreciate your frank statement.  Is

            22   there anything else?

            23            MR. COARD:  Nothing from defense, your Honor.

            24            THE COURT:  All right.

            25            MS. HAYES:  Your Honor, I think you just have to
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             1   advise the defendants of their right to appeal and we're

             2   done.

             3            THE COURT:  Well, yes, I think pretty obviously, of

             4   course you understand you have a right to appeal.  I'm sure

             5   you plan to do that and I certainly hope you have the

             6   wherewithal to do that.  That's of course, from here to

             7   District Court to the Circuit Court of Appeals, to the

             8   Supreme Court of the United States.  It's not only an

             9   expensive route but you're certainly entitled to it, let me

            10   make that clear.  Anything else?

            11            MS. HAYES:  May I have a moment, your Honor?

            12            THE COURT:  Yes.

            13            MR. DUFF:  Are the penalties stayed pending appeal?

            14            THE COURT:  Your lawyer is your advisor.

            15            (Pause.)

            16            MS. HAYES:  If it please the Court

            17            THE COURT:  Yes.

            18            (Pause.)

            19            MS. HAYES:  It's a driving issue.

            20            THE COURT:  What was that?

            21            MS. HAYES:  It's a driving issue.

            22            THE COURT:  Oh, sure.  That's another whole problem. 

            23   That's up to the state.  Just be reminded, you know, these

            24   rules and regulations will tell you you may not violate any

            25   local, state or federal law.  Driving under the influence of
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             1   either alcohol or marijuana is an offense under the

             2   Pennsylvania Motor Vehicle Code so be guided accordingly. 

             3   We're done.  We're finished.

             4            MR. COARD:  May I have two seconds?

             5            THE COURT:  Yes.

             6            (Pause.)

             7            MR. COARD:  Thanks, very much, your Honor.

             8            MS. HAYES:  We're all squared away, your Honor.

             9            THE COURT:  We're done.  All right.

            10            MR. COARD:  I'm going to have to say, your Honor, I

            11   have not had the experience of being in front of your Honor

            12   before.  This certainly is a pleasure.  I'm not used to

            13   judges being so tolerant and so accommodating.

            14            THE COURT:  Well, listen, if I had a gavel I'd have

            15   hit you on the head but I didn't have a gavel.  (Laughter.)

            16            (Court adjourned at 2:52 o'clock p.m.)

            17                               * * *
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