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Honorable Judge Dalzell,
Before you now is a “motion for a stay of sentence” (pending appeal), and a motion for a Preliminary Injunction as well as a motion for “emergent evidentiary hearing”. I’d like to inform the COURT that on the very same day this case was heard 11/12/2004 before magistrate Judge, Judge Rapoport. Another case (No. 02-2323) in the 10th circuit was heard (O Centro Espirita Beneficiente Uniao Do Vegetal (UDV) Vs Ashcroft, 342 F.3d 1170 (10th cir. 2003)) which has great relevance to this case.

In the instant case now before you, Judge Rapoport ruled that the 1993 freedom of Religion and Restoration Act (U.S.C.s2000bb(a)) wasn’t a nation-wide law and doesn’t apply to the 3rd circuit. This is factually incorrect, (U.S.C.s2000bb(a)) was passed by both house’s of Congress and signed into law on Nov. 16th, 1993 by then President Bill Clinton and has never been repealed by Congress. Judge Rapoport’s entire basis for denying the “motion to dismiss” was based on a clear LEGAL ERROR. Two other circuit courts of appeals as well as the U.S. Supreme Court have ruled on this law without rendering it unconstitutional within the federal realm as this case before you is.

The RFRA of 1993 (U.S.C.s2000bb(a)) is a nation-wide law and has been ruled on by the U.S. Supreme Court in CITY OF BOERNE V FLORES, 117 S.Ct 2157, 138 L.Ed.2d 624 (1997) . Judge Rapoports ruling failed to vindicate religious freedom protected under RFRA a statute specifically enacted by Congress, as representative of the public, to countermand a Supreme Court ruling. This absolutely as adverse to the public interest. This flies in the face of the cannons of law for a Judge to deliberately disregard a Supreme Court ruling, the interest of the public is jeopardized if allowed to stand. Even the prosecutor in this case in the Governments brief never argued the RFRA of 1993  (U.S.C.s2000bb(a)) wasn’t enforceable or dead. On the contrary the Government embraces the RFRA and argues this in it’s brief:

Under limited circumstances, the RFRA creates an affirmative defense in a criminal prosecution.
  To state a prima facie free exercise claim, a defendant must establish, by a preponderance of the evidence, three threshold requirements:  “The governmental action must (1) substantially burden, (2) a religious belief rather than a philosophy or way of life, (3) which belief is sincerely held by the defendant.”  United States v. Meyers, 95 F.3d 1475, 1482 (10th Cir. 1996)(citations omitted).  Only if the defendant establishes these threshold requirements does the burden shift to the government to demonstrate that the challenged regulation furthers a compelling state interest in the least restrictive manner.  Id.


The RFRA has no applicability to the citation issued to Forchion on March 20, 2004 for interfering with agency functions, nor to the citation issued to him on April 17, 2004 for disorderly conduct and to Duff on the same date for interfering with agency functions.
Your honor a clear mis-carriage of justice has occurred at the magistrate court level due to this legal error and the purpose of this memorandum is to inform the court of the recent ruling in (O Centro Espirita Beneficiente Uniao Do Vegetal (UDV) Vs Ashcroft, 342 F.3d 1170 (10th cir. 2003)) which relied upon the RFRA of 1993 (U.S.C.s2000bb(a)) which the magistrate court here has ruled wasn’t a nation-wide law! 
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